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Service of a subpena outside the judicial district is unauthorized and inef- 
~~ fective as compulsory process ; but since the party may voluntarily appear, 

and the court thereby acquire the right to proceed with the case, it is not 
a question of jurisdiction, unless it happen that the plaintiff and defendant 
are citizens of the same State, or are otherwise wholly disqualified to sue 
each other in the Federal courts, in which event it does, in those courts, 
become a matter pertaining to their jurisdiction, to which objection may 
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be taken in any appropriate and convenient way; the mode being quite 
immaterial. 


But in those cases where the court may proceed upon a voluntary appear- 
ance, such a service is a mere matter of irregularity, and the proper prac- 
tice to avoid a waiver thereof is to obtain an order of the court for lave 
to enter a special appearance with the clerk, upon an undertaking to sub- 
mit to the further orders of the court, if the objection should not be sus- 
tained; and, after such a conditional appearance, to move the court to 
discharge the service for the irregularity complained of, whatever it may 
be. The authorities examined, and practice explained. 


In Equity. 

Two insurance companies of Pennsylvania and one of Ohio were 
made defendants to this bill, along with citizens of Tennessee, in- 
habitants within this judicial district. The subpoena issued against 
all in the regular form, and was served by the marshal on the resi- 
dent defendants; and, at the request of plaintiffs’ solicitor, he re- 
turns that he sent copies of the subpoena and bill to Pennsylvania 
and Ohio, where the marshals of those districts served them, as they 
return and certify, upon the non-resident defendants, respectively. 
Thereupon the two companies belonging to Pennsylvania filed the 
following paper with the clerk:— 

The Union Insurance Company and the Insurance Company of the State of 
Pennsylvania appear by their counsel, Messrs. Heiskell and Heiskell, for the 
sole purpose of moving the court to quash the return as to said companies, on 
the ground that it appears on the face of the bill and proceedings that said 
companies have no residence in the jurisdiction of this court, and no agent 
within said jurisdiction; and on the ground that the return of the officer in 

Pennsylvania, adopted by the marshal here, is not effective to bring said 
companies before this court; and said motion is made accordingly. The ap- 
pearance is entered for no other purpose than as aforesaid, in order that steps 
may not be taken against said companies, which are not in any manner before 
the court, or subject to its jurisdiction. 
HEISKELL & HEISKELL, Attorneys. 


This motion was made to vacate the service and return as irregu- 
lar and unauthorized by law. The plaintiffs opposed the motion, on 
the ground that it is a question of jurisdiction, to be presented only 
by plea, and that this voluntary appearance cures the irregularity, 
and submits the defendants to the jurisdiction of the court. 


Heskett & Heskett, for the motion. 
T. W. Brown (R. G. Brown with him), contra. 
Hammonp, J. 
If the defendants had mistaken their remedy to be rid of this 
service, in view of the fact that it is apparent that they wish to 
appear specially, and only to take exception to it, and decline to 
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submit voluntarily to be made defendants here, I should have no 
difficulty in permitting them to amend the proceeding so as to ac- 
complish their purpose by whatever method it might be properly 
done; for no court, in these days at least, ever holds a party to have 
abandoned or waived a privilege by any act which is done to assert 
it, if there be power to permit amendment of the proceeding, of 
which power there can be no doubt under our statute. Rev.St., § 954. 

But, as this motion presents the important and recently much- 
mooted question as to the proper mode, in our Federal equity prac- 
tice, of taking objection to the service of process, without such a 
waiver of this privilege as was enforced in Jones vs. Andrews, 10 
Wall., 327, I have thought it best to look into it, particularly as I. 
find that the practice of the Federal courts has not been at all uni- 
form, for reasons that will be apparent on reading the cases, and 
remembering what is said about the peculiarities of the Federal 
courts, in this matter of taking objections to their jurisdiction, in 
Rhode Island vs. Massachusetts (12 Pet., 657, 718), which I shall not 
take space to quote. The jurisdiction of these courts, more than 
others, is restricted over persons, and to a greater extent formerly 
than now: Ober vs. Gallagher, 93 U. S., 199, 204. Hence an objec- 
tion which, in the State practice or that of England, to which our 
equity rule 90 directs us, would be always a mere matter of irregu- 
larity, to be corrected on motion, may become, in the Federal courts, 
a formidable consideration of jurisdiction, to which exception may 
be taken by plea, demurrer, motion to dismiss, or by even mere 
suggestion, and by the court mero mutu, whichever the party pleases 
to adopt; for there can be no waiver of it under any circumstances. 
But this distinction is often overlooked, which, coupled with the 
general tendency of all courts to disregard mere forms, and get at 
the thing to be done in any convenient way, has very much confused 
the practice. However, we can have no trouble in any case if we 
distinguish between a substantive objection to the jurisdiction, tech- 
nically considered, and one for simple irregularity in the service of 
the process; because, as was said in Drummond vs. Drummond (2 
Ch. App. Cas., 35), ‘“ much confusion has arisen by treating want of 
power to enforce jurisdiction as tantamount to want of jurisdiction.” 

Yet I must say, after a quite careful examination of the English 
practice, as it existed when our equity rules were adopted and since, 
that, in my judgment, it was and is competent, even where the denial 
of power over the person of the defendant goes to the extent of a 
denial of the jurisdiction of the court itself, to move to discharge 
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the service and vacate the process,—thereby accomplishing every 
purpose that would be accomplished by a demurrer or plea to the 
jurisdiction; and that technically that is the proper way to take the 
objection in a court of equity wherever the complaint is a want of 
power over the person, and not over the subject-matter of the suit, 
which technical feature results from the peculiar nature of pleas in 
equity as contradistinguished from their uses in pleadings at law; 
the latter going to the writ, while in equity there is no such thing as 
a plea to the writ, but only to the bill, or in bar of the relief sought 
by it: 2 Daniell, Ch. Pr. (1st Ed.), 136. In Foley vs. Maillardet 
(1 De Gex, J. & S., 389), there was such a motion, supported by affi- 
davit, to show that the service was not within the authority of the 
act of parliament; precisely as if, under the eighth section of our act 
of congress of March 3, 1875,—cbapter 137, 18 St., 472; Rev. St. (2d 
Ed.), § 738—a defendant should wish to show that he did not come 
within the act, and move to vacate the notice or process served upon 
him. So I do not see why he may not, when served in any case, 
outside of that section, specially appear to make known his unwill- 
ingness to voluntarily submit to the court, as under some circum- 
stances he might wish to do, and move to vacate the service; and this 
whether his voluntary appearance and willingness to be bound by 
the court in that case would have given the court jurisdiction to pro- 
ceed against him or not, that being wholly immaterial to the deter- 
mination of the motion. 

Take this case for illustration. If it.appeared by the bill that the 
plaintiffs and these defendants were all citizens of the same State, 
the laiter might demur for want of jurisdiction, or plead (if neces- 
sary to show the fact aliunde the bill), or the court would, however 
the fact should obtrude itself into the record, on its own motion, dis- 
miss the bill; and, if the defendants appeared never so formally and 
generally, the result would be the same—the court could not pos- 
sibly have jurisdiction. But also, the result would be the same if 
they should especially appear, and move to discharge the service as 
irregular, and should join, as they might in such a case, a motion to 
dismiss the bill; since there is no possible danger in bringing the ob- 
jection to the attention of the court in any form. But if the fact be 
that the parties are of diverse citizenship, or the case be one arising 
under the constitution and laws of the United States, there could be 
ther: no question whatever of jurisdiction; for under our modern acts 
of congress, the court may acquire jurisdiction by voluntary appear- 
ance, and hence a demurrer or plea for waut of jurisdiction would 
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be out of place; for non constat out that the defendants may appear 
thereafter, and at any time, if not on that service, on some other 
day, voluntarily and without any service at all. Hence it could not 
be proper to dismiss the bill for want of jurisdiction, but only to 
decline to proceed against their consent, by vacating the service, 
which is all the court could properly do. Except, therefore, in that 
class of cases, peculiar perhaps to the Federal courts, where, in cer- 
tain situations of residence or citizenship, the power to proceed against 
the particular persons is wholly denied under all circumstances what- 
ever, the objection that the defendants to a bill in equity have not 
been effectively served with process to bring them within the pres- 
ence of the court for judgment, is not, as at law, one of jurisdiction 
to be pleaded by formal plea to the writ, but one of mere irregular- 
ity of process, properly cognizable on motion, according to a prac- 
tice always prevailing, for that especial purpose; and, when the case 
falls within the exception just mentioned, it is immaterial, perhaps, 
save as a matter of convenience and permanency of record, how the 
objection be taken; because, however taken, it must prevail, as it is 
one that cannot be waived under any circumstances whatever. It 
is always safe, therefore, to appear specially and move to discharge 
the process in any case; for, as will be presently seen, if the court 
has acquired power, by the disputed process, over the person of the 
objector, to proceed against him, it is a preliminary condition on 
which he is allowed to make such appearance that, if the objection 
be decided against him, he shall submit to defend the bill as if duly 
served with process, and he will not be allowed to depart from the 
court without a more general appearance after having been permit- 
ted to appear specially to make his objection; and, if the service be 
effective, he must abide by it on that decision, and not challenge it 
again. But if the court can have no jurisdiction—that is to say, no 
power to acquire, by the legal service of process of any kind or any- 
where, the authority over his person to proceed against him—he is 
not precluded from making that defense by any demurrer, motion, 
plea, or whatever method may be available to him after the one just 
mentioned has been decided against him, and he may at once pro- 
ceed to make it. 

But again, if the jurisdictional facts be undeniable—as when the 
plaintiff aid defendant are of diverse citizenship, or when the case 
is one arising under the constitution and laws of the United States 
—it is all-important that the personal privilege (for it is nothing 
more than that) of being exempt from suit- elsewhere than in the 
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judicial district where the party resides, or is lawfully served with 
process, shall be so asserted as not to bring the party within the 
category of one who has voluntarily appeared to defend the suit; 
thereby waiving all irregularities of process, but never any strictly 
jurisdictional objection to the bill, either as to its subject-matter, or 
its defect in the matter of parties improperly joined, or omitted to 
be joined, etc. 

In the case of corporations like these defendants, of course other 
complications‘arise, not now presented for decision, but as to which, 
in view of the suggestions of the argument, it is not improper to say 
that they are resolvable by the same principle precisely. Corpora- 
tions are entitled to the same exemption as natural persons from 
suits elsewhere than in the judicial district where they are domi- 
ciled or commorant, or where they may found doing business under 
circumstances subjecting them to the service of process in that 
place; and they may voluntarily appear, like other people, and waive 
this exemption or personal privilege. 

Making all allowances then, for the peculiar phases of the subject 
arising out of the anomalous restrictions upon the Federal courts in 
the matter of their inability to proceed against persons occupying 
towards the plaintiff certain relations of citizenship, it will be found, 
I apprehend, that we deal with the objection just as other equity 
courts do in their normal action upon the subject. 

Before going into the authorities to scrutinize the practice, I may 
usefully summarize the result of my investigations, by saying that in 
the many English cases examined I have found only one that is in 
any sense a departure from a familiar and quite uniform rule of 
practice, by which the defendant appeared in court, and took its 
leave, by an order for that purpose, to enter a special appearance; but 
this was never granted, for substantial reasons, except upon an under- 
taking or stipulation, contained in the order, that the defendant would 
submit without further process to the orders of the court if the point 
should be decided against him. Indeed, for this reason, it was known 
rather as a conditional than a special appearance before the regis- 
trar. With the exception of the failure to procure that leave of 
court in this case, and to enter into that undertaking, the practice 
adopted by defendants’ solicitors is the correct one, considering the 
different structural organization of our conrts. The only effect of 
that failure, if this motion should be denied because of it, would be 
to commence over again; for as I suggested at the outset of this 
opinion, the proceeding, like all others, is subject to amendment, 
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which is scarcely necessary in this case, as the illegality of the serv- 
ice is too plain for any dispute. But hereafter the order should 
be applied for, and the undertaking given, in all cases; because 
while, under our practice, it may not be as important as it formerly 
was under the English practice to hold the defendant in court for 
subjection to further essential processes before any progress can be 
made, and we may take a bill pro confesso on the service of sub- 
poena alone, without appearance or further process to compel it, yet 
there may be circumstances, under equity rule 18, when the plaintiff 
would need the defendant in court as effectually as if he had in fact 
appeared generally under rule 17; wherefore this fundamental re- 
quirement of an undertaking to submit to the further orders of the 
court should not be abandoned. This undertaking, however, I need 
scarcely say, would not affect the right of the party to make any 
objection which he might have to the jurisdiction, any more than 
the effective service of process within the judicial district would 
affect that right; both these standing upon the same footing in that 
regard. And it is just here, in my judgment, that all the confusion 
of ideas arises; for, while this undertaking, formerly made under 
the English practice, had a larger purpose than under ours it can 
have, yet the ultimate result is the same; it being in both only the 
expression of a willingness to appear and defend the case, as if 
process had been regularly served; and it could never go any 
further than that under either practice. Neither can the court go 
any further in the absence of the undertaking, if, under our prac- 
tice, it be deemed unnecessary to require it. 

I have considered also, that the court may be in vacation, and 
before its leave could be had, a pro confesso might go under equity 
rules 18 and 19; but this is not important, because when the court 
does meet, it can set aside the pro confesso, and indeed all proceed- 
ings based on the irregular process and its service, if it be in fact 
irregular, and may at that time admit the defendant, upon a condi- 
tional appearance for that purpose, just as effectually as if the 
application were made at the return of the process. 

In explanation of the English authorities about to be cited, it 
should be said that, unlike it is with us, nothing could be predicated 
upon the subpoena alone and its service except subsequent proc- 
esses to bring the defendant into court, and his immunity from any- 
thing hke a pro confesso, or decree without appearance, was 
complete; wherefore he need pay no attention to the subpeena or 
its irregularities until attachment issued to bring him into ‘court, 
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and it was to discharge the attachment, or some subsequent process, 
that the defendant moved the court when he obtained leave to enter 
his conditional appearance. With possibly one or two doubtful ex- 
ceptions, I find no case where there was any direct attack upon the 
subpeena itself before the attachment issued, and for the reason just 
stated. It was no process, but only a notification upon which to 
base subsequent process, and it was always treated as such: Harri- 
son vs. Rowan, Pet. C. C., 489. If irregular, the subsequent proc- 
ess of arrest was ineffectual, and would be discharged; but within 
itself the irregularity was quite immaterial until something else was 
done. Even being in contempt did not preclude a motion to dis- 
charge for irregularity : 1 Daniell, Ch. Pr. (1st Ed.), 657, 681. 

Necessarily, however, under our equity rules 7-19, inclusive, in 
our practice the objection for irregularity must be taken more di- 
rectly to the subpoena itself; just as, for want of a registrar, a condi- 
tional or special appearance must necessarily be entered before the 
clerk under the implied authority of equity rule 17. Again, it may 
be stated that our equity rules, unlike almost every other system of 
practice now in vogue, keep up the necessity for a formal appear- 
ance preliminary to the right to take any step at all, although as a 
fact it is rarely ever done ; the parties being content with that ap- 
pearance which comes of taking some step by way of defense, what- 
ever it be, as is done everywhere else, and particularly in the State 
courts: 1 Daniell, Ch. Pr. (5th Ed.), 536, note; Sweeney vs. Coffin, 
1 Dill, 73. And this habit of disregarding the requirement of formal 
appearance has also done much to derange the practice. 

When our rules were adopted, there were two methods and two 
places for making appearance, to be selected according to circum- 
stances. A general appearance in the six clerks’ office, and, after 
that was abolished, in the writ and record clerk’s office, was a rather 
unceremonious affair, being a mere exchange of memoranda between 
the court clerks of the plaintiff and defendant, respectively. The 
failure to enter it had no such effect as we give it under our rules; it 
being merely the basis for subsequent compulsory process, and al- 
ways voluntary. But, when this appearance had to be compelled, it 
was entered with the registrar, and more formally and ceremoni- 
ously. It was with that officer, under the leave of the court, and by 
special directions, that the conditional appearance with which we 
are dealing was entered as a preliminary foundation for the right to 
come before the court and move to discharge the compulsory proc- 
ess by which the defendant had been arrested, for irregularity in the 
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service of the subpoena, for the disobedience of which the compul- 
sory process had been issued. If irregular, the disobedience of it 
was not wrongful, and the attachment was void. Mr. Daniell says : 

It should be observed that, if there be any irregularity in the service of the 
subpoena, the defendant, if he means to avail himself of the objection, should 
not appear, as by doing so he will waive the irregularity. He should move 
to discharge the attachment when it issues: 1 Daniell, Ch. Pr. (1st Eng. 
Ed.), 565. 

Again :— 

It seems, however, to be necessary, before he moves to discharge the at- 
tachment, that he should enter his appearance with the registrar, which 
ean only be done on his entering into an undertaking that the sergeant-at 
arms shall be sent against him in case he shall be found in contempt: id., 
note u. 

The same practice is somewhat more elaborately stated in that 
first edition,—which is cited for reasons stated in the note to 
Thomson vs. Wooster, 114 U.S., 112, s.c., 5 Sup. Ct. Rep., 788, 
aud Anonymous, 21 Fed. Rep., 766,—in the chapter on “Con- 
tempts,” and subsequently in the section relating to appearance 
with the registrar, where it is shown.that there must be a’ prelim- 
inary order of the court, which point, however, is brought out more 
fully in the later editions, and by reference to the cases. It is also 
noted in other places relating to the mode of vacating the service of 
injunctions, etc.: 1 Daniell, Ch. Pr. (Ist Eng. Ed.), 666; id., 619, 620; 
2 Daniell, Ch. Pr. (1st Eng. Ed.) 13, 14, 14; 3 Daniell, Ch. Pr. (1st 
Eng. Ed.), 374; 1 Daniell, Ch. Pr. (5th Amer. Ed.), 453, note 6, 511, 
512; 1 Newl. Ch. Pr., 66, § 1,249. 

It is useful to observe that by the general orders of August, 1841, 
passed after Mr. Daniell wrote, but which are binding on us (see 
Mr. Justice Bradley’s note, 114 U. S., 112, and 5 Sup. Ct. Rep., 788,) 
the substance of the condition attached to the leave given by the 
court to enter a special appearance was changed to conform to the 
extensive alterations of the practice made by those orders. They 
abolished the necessity of any sergeant-at-arms process to compe 
appearance, and therefore the condition became “a consent of the 
defendant to submit to any process which the court might direct to 
be issued against him for want of appearance, in case the subpoena 
should not be set aside for irregularity.” 1 Daniell, Ch. Pr. (5th 
Amer. Ed.) 512; Price vs. Webb, 2 Hare, 511, which is a most in- 
structive case on this subject, decided A. D. 1843. With us we do 
not seek to compel appearance at all, but only enforce the penalty 
of non-appearance by proceeding, in the further progress of the 
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case, ex parte and upon a pro confesso. But, as before remarked, 
since the plaintiff may yet need the defendant in court to compel 
an answer under our equity rule 18, and may not wish to proceed ex 
parte on pro confésso, it seems to me still essential to require that 
conditional undertaking as established under the order of 1841. 

I had intended to cite somewhat extensively the far more instruct- 
ive cases, but must be content with a less satisfactory reference to 
them. With the exception of Cookney vs. Anderson (31 Beav., 452, 
s. c., 1 De Gex, J. & S., 365), where the objection that a service 
abroad was irregular was held to be properly taken by demurrer,— 
the court treating it as a question of jurisdiction, very much as our 
Federal courts mostly do, for reasons already explained,—there is 
no aberration in the English authorities from the practice I have in- 
dicated; and especially is this so with reference to this very objec- 
tion of irregularity because of service upon persons abroad, to 
which many of these cases relate; for itis of very frequent occur- 
rence in the English practice, where such service is permitted much 
more extensively than with us. The very next case in that book, 
Foley vs. Maillardet, supra, was one in which the regular practice 
was observed, and it may be noted that these cases were finally over- 
ruled on the merits by Drummond vs. Drummond (2 Ch. App., 35), 
but not on the point of practice, as to which no notice was taken on 
the appeal. Perhaps, if I may presume to say so, it would have 
been overruled in that respect also, if the effect of the judgment on 
appeal had not been to re-convert the question into one of mere ir- 
regularity, and not one of jurisdiction; which with us may never- 
theless continue, for reasons I have sought to explain, to be an 
important line of demarkation in the process of classifying the cases. 
It may be a distiction of no importance now in English practice ; 
while here, because of the peculiarity of our Federal jurisprudence, 
a case may sometimes fall within what Lord Westbury thought to 
be a category relating to the jurisdiction, and not a mere irregular- 
ity. But the resulting effect of it all is that with us, if the distinc- 
tion be important, where it is in fact a question of jurisdiction, as I 
have defined it heretofore in this opinion, the objection may be taken 
in any way that suggests itself as convenient, and no harm is done, 
for the case must go out of court at all events, whether the practice 
be technically correct or not; but if it be a mere irregularity, as it 
always is if the court could, under any exigency of the case, ac- 
quire jurisdiction over the person of the defendant, orderly practice 
requires a conditional appearance and motion, and it is dangerous 
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to resort to any other, as it might involve a technical general appear- 
ance : Travers vs. Bulkeley, 1 Ves. Sr., 383; Burton vs. Maloon, 1 
Barnard, Ch., 401; Mackreth vs. Nicholson, 19 Ves., 367; Attorney- 
General vs. Earl of Stamford, 2 Dick., 744; Thomas vs. Earl of Jer- 
sey, 2 Mylne & K., 398; Anon., 3 Atk., 567 (where it was said that 
even after answer filed the defendant may be permitted to take ad- 
vantage of irregularity in the subpoena under the pecular circum- 
siances; that it was necessary to file it in order to save an arrest on 
attachment during vacation); Bound vs. Wells, 3 Mad., 434; Frowd 
vs. Lawrence, 1 Jac. & W., 655; Levi vs. Ward, 1 Sim. & S., 334; 
Robinson vs. Nash, 1 Anstr., 76; Bourke vs. McDonald, 2 Dick., 587; 
Drummond vs. Drummond, supra; s. c., 2 Eq. Cas., 335; Earl of 
Chesterfield vs. Bond, 2 Beay., 263 (where the motion was denied 
because the defendant had appeared generally, and “not condition- 
ally, with the registrar, to enable him to argue the point”); Kinder 
vs. Forbes, 2 Beav., 503 (which is more nearly a direct attack on the 
subpoena than any case examined); Davidson vs. Hastings, 2 Keen, 
509 (where an objection that the defendant could not be heard 
without “a conditional appearance with the registrar, to be void if 
the application should succeed, and good if it should fail,” was al- 
lowed, and time given to enter such an appearance); Phospho- 
Guano Co. vs. Guild, L. R., 17 Eq. Cas., 432 (where an ‘order was 
made on the ex parte application of the defendant giving him leave 
to enter a conditional appearance, a conditional appearance was en- 
tered, and a notice of motion to discharge the order before entered 
allowing service abroad” was granted, and the motion heard) ; 
Price vs. Webb, supra (a most instructive case, wherein a defendant 
was allowed to correct a mistake in entering an appearance, and to 
take the objection for irregularity); Maclean vs. Dawson, 27 Beav., 
25 (where the court felt compelled to adopt the practice under a 
kind of protest that the objection ought to be made by way of de- 
fense, just as counsel argue here, and as Lord Westbury ruled it. 
should in Cookney vs. Anderson, supra; s. c., 4 De Gex & J., 154, on 
appeal, where the court said: “I think that if a defendant is ad- 
vised that the discretion which the court has with respect to service 
upon him abroad has been unwisely exercised in ordering such serv- 
ice, his proper course is to do what these defendants have done,— 
enter a conditional appearance with the registrar, and move to dis- 
charge the order for service ”); Inness vs. Mitchell, 4 Drew, 141; s. 
c., 1 De Gex & J., 423; Meiklan vs. Campbell, 24 Beav., 100; Whit- 
more vs. Ryan, 4 Hare, 612; Lewis vs. Baldwin, 11 Beav., 153; John- 
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son vs. Barnes, 1 De Gex & S., 129; Menzies vs. Rodrigues, 1 Price, 
92 (where it was ruled on exception that the motion could be made 
directly without appearance; and, if appearance should be made by 
mistake, it might be stricken out; it was an equity case in the ex- 
chequer). 

Our Federal cases are far less satisfactory, and show that but 
little attention has been paid to technical practice in a matter as to 
which there should be, perhaps, no requirement of technicalities; but 
yet as to which they do exist in our own practice, and have been re- 
cently much relied on, as here, to lay hold of defendants, nolens 
volens, and force them to submit to be sued outside of their baili- 
wick; and this must be my apology for so much laborious attention 
to a matter of this kind. In examining the Federal cases, it must 
not be forgotten that, while the practice in courts of equity and ad- 
miralty is somewhat analogous, the restrictions of the eleventh sec- 
tion of the judiciary act of 1789 are held not to apply in admiralty, 
where non-residents may be sued by original attachment, and 
where I assume (for I do not stop to inquire into that) they may be 
effectively served abroad, if not by statutory authority or under the 
rules, then according to the inherent powers of the court,—very 
much as such power has long been claimed by the English court of 
chancery, and as that court has been aided in doing by acts of par- 
liament and general orders regulating its exercise. Again, the prac- 
tice in courts of law is to plead in abatement to the writ any 
ineffectual, irregular, or defective service thereof, and in those 
courts any want of power over the person of the defendant is one of 
jurisdiction of the court, because those courts, speaking broadly, 
proceed against the defendant’s property, while a court of chancery 
proceeds only against his conscience by personal coercion; the one 
by writ mesne and final, and the other by notice only and decree; 
but likewise, in a law court, there should be a special appearance to 
make that plea. And, even then, if the objection be not to the writ, 
but only to irregularity in the use of the process, the technical prac- 
tice is a motion to quash. And yet, again, we must remember that 
while the eleventh section of the judiciary act of 1789 applies equally 
to both our courts of law and equity, whereby the objection we are 
considering may become one of jurisdiction in either, the mode of 
taking the objection is not the same because of these congenital dis- 
tinctions in practice. 

And still another matter should be observed in this connection, 
The code practice of the different States has assimilated the practice 
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in courts of law rather to the equity models than to those pertaining 
in courts of common law; and we find, therefore, in a great many 
cases both at law and in equity, that this objection to the service of 
process is taken, as is done in the code practice, by a motion to quash; 
the matter of distinction between writ and process and between gen- 
eral and special appearances being wholly disregarded, or, what is 
the same thing, whichever kind of appearance be necessary is implied, 
but rarely ever formally made, because all formal appearances have 
fallen into desuetude. If, while among the cases, we keep in view 
' these distinctions, and observe that the eleventh section of the judici- 
ary act of 1789 has been much changed by subsequent acts enlarging 
our jurisdiction, so that now we go almost to the limit of the consti- 
tution itself, we will find but little difficulty in understanding the 
cases, and the reasons why they have followed no particular prac- 
tice. I have examined a great many cases to see precisely how the 
objection we have in hand, or any other of the like kind, has been 
made, and I think I may safely say that there is no way conceivable 
in which it has not been made, and not a case that undertakes to 
inform us how it should properly be done. I had thought to go 
through them seriatim in the citations here, but that treatment 
has so extended this opinion that I have been compelled, less 
instructively, to condense it by classifying the cases somewhat, and 
leaving the investigator to apply them according to the suggestions 
I have made; remembering that not many of them treat of the 
subject of practice at all, and are cited only as examples of what has 
been done under similar circumstances. 

In the following cases the objection for irregularity was taken by 
motion to set aside the return, quash the subpoena, or dismiss the 
bill,—somewhat as is done in the English practice I have sought to 
explain, only no showing is made by the reports us to the mode of 
making a special appearance. It is sometimes stated by the report 
that there was a special appearance, but oftener there is no showing 
of that fact, and the truth is, I presume, but little attention was paid 
to that matter: U.S. vs. Union Pac. R. Co., 98 U. S., 569, 579 (where 
it is said an appearance was made “ de bene esse”); Kentucky Silver 
Min. Co. vs. Day, 2 Sawy., 668; Jobbins vs. Montague, 5 Ben., 422; s. 
c., 6 N. B. R., 509; Hyslop vs. Hoppock, 5 Ben., 447; Pacific R. R. 
vs. Missouri Pac. Ry. Co., 1 McCrary, 647; s.c., 3 Fed. Rep, 772; 
Eaton vs. St. Louis etc. Co., 7 Fed. Rep., 139; Plimpton vs. Winslow, 
9 Fed. Rep., 365; Provost vs. Pidgeon, id., 409; Forsyth vs. Pierson, 
id., 801; Massachusetts etc. Co. vs. Chicago etc. Co., 13 Fed. Rep., 
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857; Castello vs. Castello, 14 Fed. Rep., 207; Bowen vs. Christian, 
16 Fed. Rep., 729. 

In the following cases the objection was taken in other modes, all 
of which I shall not, as I intended, critically review in this opinion. 
They can be explained, or the practice accounted for, by attention to 
the distinctions to which I have adverted; the general fact being that 
technical practice has been quite generally discarded, and nothing 
has been uniformly substituted. Bell Telephone Co. vs. Pan Electric 
Telephone Co., ante, 625, where an alleged agent of defendant being 
served within the district, but who was in his own right also sued, 
appeared generally for himself alone, filed an affidavit denying the 
agency, or that the defendant company had any office, etc., and the 
counsel who appeared for this alleged agent moved to set aside the 
service, and it was done. No question was made on the point of 
practice, but it will be observed there was no appearance, general 
or special, of the defendant at all, and a stranger made the motion. 
Atkins vs. Disintegrating Co. (1 Ben., 118, s.c. 7 Blatchf., 555, and 
18 Wall., 272) was an admiralty case, where the objection was taken 
by answer, and held to have been by that fact waived, and yet the 
point was saved by the stipulation in the case. Paine vs. Caldwell, 
6 N. B. R., 558; Tuckerman vs. Bigelow, 21 Law Rep., 208; U.S. 
vs. Ottman, 1 Hughes, 313; Harrison vs. Rowan, Pet. C. C., 489 
(where it was done by a plea which was held not to be a waiver, but 
afterwards the objection was held to have been waived by the formal 
appearance that had been made aliunde the plea); s. c., 4 Wash., 202; 
Winans vs. McKean, R. & N. Co., 6 Blatchf., 215; Van Antwerp vs. 
Hulburd, 7 Blatchf., 426 (where the objection was taken by plea in 
abatement to the jurisdiction, substituted at the suggestion of the 
court for a motion to set aside the service, which, under the English 
practice, was wrong, and fatal under Jones vs. Andrews, supra); 
Cushing vs. Laird, 4 Ben., 70, and The Othello, 1 Ben. 43 (both in 
admiralty, where it is said so grave a question should not be 
raised by motion, but by plea at the hearing; but the objections 
stated would be obviated by putting the parties specially appearing 
to make the motion under the stipulation required by the I*nglish 
practice); Pond vs. Vermont V. R. Co., 12 Blatchf., 280; Ober vs. 
Gallagher, 93 U. S., 199 (where the objection seems to have been 
taken by demurrer, though it was not an irregular service, so much 
as a suggestion that the act of congress should be construed as lim- 
iting the jurisdiction to a defendant residing in the State, for the 
defendant was in fact “found” within the district); Hale vs. Conti- 
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nental Life Ins. Co., 12 Fed. Rep., 359. McCoy vs. Cincinnati ete. 
R. Co. (13 Fed. Rep., 3), was a plea to the jurisdiction, but Judge 
Baxter intimated the distinction between a question of jurisdiction 
and one of mere irregularity of the service by saying that the 
objection as argued was “broader ” than the plea, “which did not 
deny service of the process, or raise any question of its regularity or 
legal sufficiency.” In Steam Stone etc. Co. vs. Jones (13 Fed. Rep., 
567, 572) objection to a writ of sequestration was made by answer, 
but it pertained not at all to the appearance of the party, but only 
to the efficacy of the writ to secure the decree, like an objection to 
ancillary attachment. Beach vs. Mosgrove (16 Fed. Rep., 305) was a 
bill of review to set aside a decree pro confesso, based on irregular 
service; and so it was in Hartley vs. Boynton, 17 Fed. Rep., 873. 
But here it may be remarked that while it is entirely competent, of 
course, by appeal or bill of review, or such like proceeding, to undo 
all that has been done upon irregular service, if no appearance has 
been made either formally or impliedly by some step that binds the 
party to an appearance, and consequent waiver of the objection, it is 
equally competent, at that stage of the case, also to make a special 
appearance, and move to vacate all the proceedings and the service; 
for it is wholly immaterial, under the English practice, at what point 
in the proceedings the motion is made, and that is at every stage the 
customary way of accomplishing that result. This was done in an 
admiralty case, in Hardy vs. Moore, 4 Fed. Rep., 843. In Sharon vs. 
Hill (26 Fed. Rep., 722) there was a plea denying the averment of 
adverse citizenship, and it was clearly a question of jurisdiction, and 
the case is a perfect illustration of the distinction on that subject to 
which I have called attention. So Christmas vs. Russell (14 Wall. 

69) is another illustration of it. 

I had noted a considerable number of cases on the law side of the 
Federal courts for citation, but shall discard them with the remark 
that many of them show that this objection, under the influence of 
loose practice, is made, even in those courts, by motion to quash the 
service, and not by plea in abatement, sometimes on a showing of 
special appearance, but generally that is not shown, and can only be 
implied from the nature of the proceeding. In the code practice 
cases that is almost the uniform way. Both in law and equity cases 
this matter of a formal and preliminary appearance is everywhere 
disused, notwithstanding the rigid and technical enforcement of the 
rule that a general appearance operates as a waiver of the objection 


we are considering, and that it must be taken by a special appear- 
VoL. XVI.—2, 
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ance for thut purpose. But the fact is that appearances are rarely 
formally entered as such, notwithstanding our equity rule 17; the 
solicitor simply entering his name on the docket, and appearing by 
whatever step he may take in pleading. This, of course, is a general 
appearance, and waives every mere irregularity, but never any juris- 
dictional question; the cases showing that the Federal courts, and 
especially the supreme court, are the most exacting of all in regard 
to these two rules. If a special appearance is desired, it seems to 
be accomplished by some mere statement of counsel that he so 
appears, or it is left to mere implication from the step he takes; 
and wherever the fact appears that he so limits his appearance, no 
matter how, no courts are more liberal than the Federal courts—and 
all are so—in giving effect to that intention, without regard to any 
technical requirement of the practice in that behalf: Harkness vs. 
Hyde, 98 U. S., 476. I shall merely cite the cases I have classified 
under the general head of “Appearance” to establish these views; 
but it is shown by all the cases more by an exhibition to their dis- 
regard of technical forms than by any decisions or discussions on the 
subject. The general result is that the party must manifest an in- 
tention to appear specially, or he will be rigidly held to have 
appeared generally; particularly by taking any step that can be 
taken only by such an appearance; but the courts have not been 
exacting to require the manifestation of the intention to appear 
specially in any particular way whatever. In Jones vs. Andrews, supra, 
the point whether a motion to dismiss because the bill did not 
show a proper relation of citizenship of the parties in such a way as 
to exhibit the jurisdictional fact, would be voluntary or general 
appearance, was reserved; for, being coupled with another motion 
which certainly had that effect, it did not need to be decided. But 
in Herndon vs. Ridgway (17 How., 424), there was both a motion to 
dismiss and a demurrer on the ground that the service of process was 
ineffectual, and the bill was dismissed. There was no showing of a 
special appearance in a technical or any way, but doubtless it was 
treated as such. The other cases will not be more particularly no- 
ticed than by citation: Butterworth vs. Hill, 114 U. S., 128; s.¢.,5 
Sup. Ct. Rep., 796; Harkness vs. Hyde, 98 U.S., 476; O'Hara vs. Mac- 
Connell, 93 U.S., 150; Maxwell vs. Stewart, 22 Wall., 77; Creighton 
vs. Kerr, 20 Wall.,8; Atkins vs. Disintegrating Co., 18 Wall., 272; s.c. 

7 Blatchf., 555, und 1 Ben., 118; Eldred vs. Bank, 17 Wall. 545; 
Shelton vs. Tiffin, 6 How., 163; Farrar vs. U. S.,3 Pet., 459; Gracie 
vs. Palmer, 8 Wheat., 699; Patterson vs. U. S., 2 Wheat., 221; Pollard 
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vs. Dwight, 4 Cranch, 421; Knox vs. Summers, 3 Cranch, 496; Fur- 
nace Co. vs. Moline etc. Works, 18 Fed. Rep., 863; Small vs. Mont- 
gomery, 17 Fed. Rep., 865; Graham vs. Spencer, 14 Fed. Rep., 603; 
Sweeney vs. Coffin, 1 Dill, 73; Dorr vs. Gibboney, 3 Hughes, 382; 
Silver Min. Co. vs. Day, 2 Sawy., 468; Virginia etc. Co. vs. U. S., 
Taney, 418; McCoy vs. Lemons, Hemp., 216; Harrison vs. Rowan, 
Pet. C. C., 489. 

That this objection is not one of jurisdiction, but only a personal 
privilege which may be waived, is conclusively established by the fol- 
lowing and all the cases cited in this opinion; but to understand them 
the fact must be borne in mind that in the Federal courts there is 
always a further question which may be involved in the consideration, 

‘or confused with it, and which it is always important to separate, 
namely, whether the case be one of Federal cognizance at all or not, 
by reason of diversity of citizenship, or the subject-matter of the suit; 
and that is a question of jurisdiction : Ex parte Schollenberger, 96 U. 
S., 369; Ober vs. Gallagher, 93 U.S., 199; Christmas vs. Russell, 14 
Wall., 69; Jones vs. Andrews, 10 Wall., 327; Rhode Island vs. Mas- 
sachusetts, 12 Pet., 657; Toland vs. Sprague, id., 300; Gracie vs. 
Palmer, 8 Wheat., 699; Russell vs. Clark, 7 Cranch, 69, 99; Pond vs. 
Vermont V. R. Co., 12 Blatchf., 280; Goodyear vs. Chaffee, 3 Blatchf., 
268; Segee vs. Thomas, id., 11; Picquet vs. Swan, 5 Mason, 35; 
Flanders vs. Adtna Ins. Co., 3 Mason, 158; Kitchen vs. Strawbridge, 
4 Wash. C. C., 85; Harrison vs. Rowan, Pet. C. C., 489. 

The leading case of Toland vs. Sprague (12 Pet., 300), approving 
Picquet vs. Swan (5 Mason, 35), establishes that with us process can- 
not be served outside the district, and be effective, if objection be 
made; and the subsequent decisions abundantly support it. Ex 
parte Schollenberger, 96 U. S., 369; Ober vs. Gallagher, 93 U. S., 
199; Galpin vs. Page, 18 Wall., 350; Chaffee vs. Hayward, 20 How., 
208; Herndon vs. Ridgway, 17 How., 424; Levy vs. Fitzpatrick, 15 
Pet., 167; Russell vs. Clark, 7 Cranch, 69, 99; Parsons vs. Howard, 
2 Wood, 1; Pacific R. R. vs. Missouri Pac. Ry. Co., 1 McCrary, 647; 
s. c., 3 Fed. Rep., 772; Hyslop vs. Hoppock, 5 Ben., 447, 533. 

But, if we are to have technical practice in making the objection, 
it must be done, in a Federal court of equity, in the way I have indi- 
cated; for that was the uniform method in the English court of 
chancery at the time our equity rules were adopted. There is no 
doubt of this, and, as long as equity rule 90 exists, this practice 
must be followed, if insisted upon, no matter how much the practice 
has been disregarded by our courts. Motion granted. 
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UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF TENNESSEE, 


HENNING 
vs. 


PLANTERS’ INS. CO.* 


It is a rule of inter-State or international law that the courts of another State 
will not receive, as evidence of a foreign judgment, in a suit brought upon 
it, any record thereof which does not show on its face that the defendant, 
if a foreign corporation, was doing business in that State. This is a sub- 
stantive jurisdictional averment that must affirmatively appear, and not 
be left to any inference from the bare return of the officer that he has 
served an ‘‘ agent.” 


Nor can parol or other proof of the fact be received in aid of the defective 
record, if the averment does not appear therein. 


Exterrt & Hovston, for Plaintiff. 
T. B. Turtsy, for Defendant. 


At Law. 

This was an action upon the judgment of a State court in Illinois, 
and the facts are stated in the opinion. It appears by the proof 
which was rejected that the defendant company issued the policy of 
insurance through a broker at Chicago, and that it had issued many 
other policies through that and other brokers; the business all being 
done by mail, and the policies sent to and delivered at Chicago. 
The company did not comply, nor atten:pt to comply, with the stat- 
utes of Illinois regulating the business of foreign insurance compa- 
nies in that State, and appointed no ageat to receive service as 
"* Decision rendered, August 90,16. 22#2£2#2#2#2#2#*2°° °° 
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required. The agent served was the broker?through whom the pol- 
icy was issued, and he had then ceased, in fact, to be a broker for 
defendant, though whether he had ceased to be an “agent” for the 
service of process was a contested fact, or inference of fact, depend- 
ing on the phraseology of the Illinois statutes. 

The defendant pleaded a special plea, denying that it was doing 
business in the State, or that the broker was its agent, and averring 
that the judgment was void, to which the plaintiff replied, and is- 
sue was joined; the plaintiff offered in evidence the record, which 
was objected to, and depositions, to show the facts already stated. 
The defendant offered proof to show that Mitchell was only its 
broker in each transaction, etc. The case was submitted, upon stip- 
ulation, to be tried without a jury. 


Hammonp, J. 
On the authority of the case of St. Clair vs. Cox (106 U. S., 350, 
8. c., 1 Sup. Ct. Rep., 354), it is my opinion that the judgment here 
must be for the defendant company. Mr. Justice Field there says: 


It is sufficient to observe that we are of opinion that, when service is 
made within the State upon an agent of a foreign corporation, it is essential 
in order to support the jurisdiction of the court to render a personal judg- 
ment, that it should appear somewhere in the record—either in the applica- 
tion for the writ, or accompanying its service, or in the pleadings, or the 
finding of the court—that the corporation was engaged in business in the 
State. The transaction of business by the corporation in the State, general 
or special, appearing, a certificate of service by the proper officer on a person 
who is its agent there, would, in our opinion, be sufficient prima facie evi- 
dence that the agent represented the company in the business. It would 
then be open, when the record is offered as evidence in another State, to 
show that the agent stood in no representative character to the company ; 
that his duties were limited to those of a subordinate employe, or to a partic- 
ular transaction ; or that his agency had ceased when the matter arose. 

In the record, a copy of which was offered in evidence in this case, 
there was nothing to show, so far as we can see, that the Winthrop Mining 
Company was engaged in business in the State when service was made on 
Colwell. The return of the officer, on which alone reliance was placed to sus- 
tain the jurisdiction of the State court, gave no information on the subject. 
It did not, therefore, appear even prima facie that Colwell stood in any such 
representative character to the company as would justify the service of a copy 
of the writ on him. The certificate of the sheriff, in the absence of this fact 
in the record, was insufficient to give the court jurisdiction to render a per- 
sonal judgment against the foreign corporation. The record was therefore 
properly executed. 


The return thus declared against was that the officer had served 
a copy of the writ “by delivering the same to Henry J. Colwell, 
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Esq., agent of said Winthrop Mining Company, personally, in said 
county.” Here the return is :— 

Served this writ upon the within-named defendant, the Planters’ Insurance 
Company, by delivering a copy thereof to and leaving same with Charles P. 
Mitchell, agent of said company, this fifteenth day of January, 1885; the 


president of said company not found in my county this fifteenth day of Jan- 
uary, 1885. 


We look in vain for any suggestion, even, in the record that the 
defendant was, at the time of bringing the suit, or that it had been 
theretofore, “ doing business ” in the State of Illinois. The precipe 
does not suggest it, nor the writ, nor the return of service. From 
these it does not even appear that the defendant was a corporation 
foreign to the State of Illinois; and for all that is shown it might be 
a home corporation, as no distinction is intimated by the language 
used; it being simply, in common form, a suit against the Planters’ 
Insurance Company,—whether a corporation or a partnership is not 
stated. The declaration does aver that the defendant is “a cor- 
poration organized and existing under the laws of the State of Ten- 
nessee, and having its principal office or place of business at 
Memphis, in said last-named State, and which has been duly sum- 
moned of a plea of trespass on the case upon promises,” etc.; but 
nowhere is it even hinted that the defendant, so shown to be beyond 
the jurisdiction of the State, is “doing business” within it. The 
statement of the cause of action does not aid us in the least. It is 
not shown, even, that the plaintiff, or the firm of which he was re- 
ceiver, were citizens of Illinois, nor that the policy was executed or 
delivered there, nor that there was the least connection between the 
transaction and the State of Dllinois, or persons within, before or 
since, except the bare fact of the suit itself. The policy is set out 
in hee verba in the declaration; and if we may look to this, which 
is doubtful, it appears to have been on its face a Tennessee contract, 
for it is stated to have been signed and sealed in the city of Mem- 
phis, and there is absolutely nothing to show but that all parties 
to it were in Memphis at the time. The property insured was in 
the State of Minnesota, so that we are without the least trace of any 
fact to show that the defendant company had, either in this partic- 
ular transaction or any other, the least possible relation to the State 
of Illinois. 

The judgment of the court is equally barren. It is a judgment by 
default, and the assessment of damages at $2,600, as if upon a 
suit against an individual upon personal service. It is all left to 
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inference, based on the return of the sheriff that he had served de- 
fendant’s agent, that this foreign corporation was “ found ” or “ doing 
business ” within the State of Illinois. But we have seen that, ac- 
cording to the Supreme Court of the United States, this inference 
will not do, and Mr. Justice Field makes the reason plain. An in- 
dividual is always “ found ” where he is served, and cannot be served 
without such “ finding,” but a corporation is not, necessarily. 

The sheriff may choose to serve anybody as agent; and wherever 
the suit be brought he could assume that any convenient person was 
“agent;” and if that simple return imports that the foreign corpora- 
tion was “doing business” within the State, and that the person 
served was a proper “agent” to represent it, the whole jurisdiction 
would depend upon what may be a fallacious inference; for, in the 
nature of the thing, it does not essentially import that fact. Ab- 
stractly, perhaps, the same might be said of a service on agents or 
officers of a domestic corporation; but in that case there is a judicial 
knowledge, so to speak, of the corporations of the State, as to any par- 
ticular corporation being engaged in business, as to the requirements 
of service on corporations, and the character of their organization 
and officers, which aids the service. Here—and particularly in this 
case, for I have shown that every suggestion of this record is against 
the notion that this company was doing business or that this trans- 
action was within this State—the substantive fact to support the 
service, that the corporation, namely, was “doing business,” or was 
“found” doing business, in the State, is wholly wanting in this 
record, and cannot be supplied by that sort of general knowledge of 
which I have spoken as existing in relation to domestic concerns. It 
is a general rule that a special jurisdictional fact outside the ordinary 
and intrinsic situation of the thing shall be specially averred in plead- 
ing, and certainly that which is contrary to that ordinary course of 
things should be averred, to give the court knowledge of the fact. Of 
course, a pleader need not state his evidence in the pleading, but he 
must aver the conclusion of fact in some form sufficient to show it, 
however generally. Precisely how this averment should be alleged 
or shown by the record may be difficult to say, for it is a remakable 
fact that until 1872, when the case of Newby vs. Von Oppen (L. R. 7 
Q. B., 293) occurred, there was never any suit against a foreign cor- 
poration in a court of lawin England. Reasoning by analogy from 
the practice of averring the jurisdictional facts as to the citizenship 
of the parties to a suit in the Federal courts, it might be enough to 
simply aver the general fact that the defendant “is doing business 
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within this State” in the declaration, or elsewhere in the technical 
record. 

Nor can the want of such averment or showing in the record as 
the supreme court demands be supplied by proof aliunde the record, 
offered at the trial of the subsequent suit predicated on the alleged 
judgment. The defects of the record cannot be so pieced or 
patched up by parol. 

Mr. Justice Cooley says in Montgomery vs. Merrill, 36 Mich., 97, 
s. c, 25 Mich., 73:— 


We think, also, that the court was right in rejecting the evidence offered 
by the plaintiff on the trial to show that Sidney Ketchum was in fact the last 
president of the bank. Jurisdictional facts cannot rest in parol, to be proved 
in one case, and perhaps disproved in another. The record must be complete 
in itself: 1 Whart. Ev. (2d Ed.), § 824. 

Nor is this a case of local Illinois law, to be binding here if bind- 
ing there. This judgment might be good there, and not good here, 
in this proceeding, as evidence of its existence. Mr. Justice Gray 
well expresses the rule on that subject in Hart vs. Sansom (110 
U.8., 151, s. ¢., 3 Sup. Ct. Rep., 586), where he remarks:— 

The courts of the State might perhaps feel bound to give effect to the service 
made as directed by its statutes. But no court deriving its authority from 
another government will recognize a merely constructive service as bringing 
the person within the jurisdiction of the court. The judgment would be al- 
lowed no force in the courts of any other State, and it is of no greater force, 
as against a citizen of another State, in a court of the United States, though 
held within the State in which the judgment was rendered: id., 155. 

And see Town of Pana vs. Bowler, 107 U. S., 529, 545; s. ¢. 2 
Sup. Ct. Rep., 704. : 

It is an international or inter-State consideration as affected by our 
constitution: Article 4,§1: The court started out, under the lead 
of Mr. Justice Washington, to construe that requirement into a rule 
of absolute verity for all judgments of another State, and respectable 
and high authority is not wanting to show that such is the proper 
international doctrine; but in the conflict over the point, not settled 
when our constitution was made, there has been evolved a general 
consensus of opinion that the courts of another State will not give 
effect to the judgment unless it appear by the record that the court 
had potential jurisdiction over the person of the defendant; and, if 
the record show that,—which this does not,—then the defendant 
may contradict it by proof, in order to save his rights of “natural 
justice,” whatever that may mean. Whart. Confl. Laws (2d Ed.), 
§ 646 et seq.; Moulin nsurance Co., 24 N. J. Law, 222; s. c. 25 
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N. J. Law, &7. And it will be found from the cases cited that, be- 
ginning with Pennoyer vs. Neff (95 U.S., 714), the supreme court has 
vigorously laid hold of this rule with a deliberate purpose to protect 
in the most thorough manner all non-residents against judgments 
where there is no personal service, except so far as the State render- 
ing them has property within its borders to satisfy them by its own 
execution of them. Elsewhere, except to that extent, they are 
utterly void. This case of St. Clair vs. Cox, supra, is one of the 
series, and it establishes, as an element of this protection, that, 
when foreign corporations are sued, the record must show affirma- 
tively, not only that there was service upon an “agent,” but that the 
corporation was in fact “doing business” in the State. This latter 
fact being shown, the court will assume, in the absence of proof to 
the contrary, that the party returned served as “agent” was in fact 
the representative of the corporation, but not otherwise. 

What facts will constitute “doing business” within a State we 
need not decide; nor whether, on the facts of this case, as shown by 
proof taken in support of defendant’s special plea that it was not 
doing business there, and that Mitchell was not its “agent,” this 
defendant was “found” by its “agent,” either perforce of the Illi- 
nois statutes in that behalf, or of the general law. It is sufficient 
here that the defendant’s objection to the admission in evidence of 
the plaintiff's record must prevail. However it may be under the 
laws of Illinois, that record does not, under the international or in- 
ter-State law, disclose the fact that this defendant was doing busi- 
ness in that State, and the fact cannot be now proved in aid of the 
record. Judgment for defendant. 





COURT OF APPEALS OF NEW YORK. 


ANNA W. DWIGHT anp Oruers, Execurors eEtc., 
Respondents. 


V8. 


GERMANIA LIFE INS. CO., Appellant., 


The application which was a warranty contained the following questions and 
answers :— 


‘*A. For the party whose life is proposed to be insured, state the business 
carefully specified.” Ans. ‘Real estate and grain dealer.” ‘ B. Is this 
business his own or does he work for other persons, and in what capacity ?”’ 
Ans. “ His own.” ‘*C. In what occupation has he been engaged during 
the last ten years?’ Ans. ‘‘ Real estate and grain dealer.” ‘D. Is he 
now, or has he been engaged in or connected with the manufacture or sale 
of any beer, wine or other intoxicating liquors?” Ans. ‘‘ No.” The evi- 
dence was undisputed that the applicant had previously been engaged in 
the business of keeping a hotel at Binghamton from May, 1874, until 
March, 1877, and that during that period he regularly and systematically 
sold wines and liquors in bottles of various sizes, bearing the name of his 
hotel blown into the glass, to such of his guests as desired them. He kept 
a wine or liquor room in which was stored a large supply of wines and 
liquors, and each year while so engaged he applied, paid for, and received 
from the representatives of both the State and national governments li- 
censes and permits authorizing him to carry on the business of selling beer, 
wine, and liquors at retail, to be drank upon his premises. It also ap- 
peared that he kept no bar and did not sell to persons who were not his 
guests. 


Held, That these facts constituted a breach of warranty as a question of law, 
and it was error to submit the question to a jury as one of fact. 


There was no evidence that insured had ever been engaged in real estate or 
grain business, beyond a temporary speculation in grain and building 
upon some property belonging to his wife; the history of his life as related 
by himself, showed that his only occupation had been that of a hotel 
keeper. 


* Decision rendered, October 12, 1886, 
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Held, That the statements regarding his business were false and a breach of 
warranty, and should have been so ruled as a question of law. 

A mere scintilla of evidence will not justify submission to ajury. If the 
proof be so overwhelming that a contrary verdict should be set aside the 
issue should be decided by the court. 


JosePH Larocque & Wy. M. Evarts, for Appellant. 

Isaac S. Newton, for Respondents. 

Ruaer, C. J. 

At the close of the evidence on the trial, the defendant moved for 
a dismissal of the complaint upon the ground, among others, that the 
uncontradicted evidence showed that the answers made by the as- 
sured to certain questions in the application for insurance were false 
and untrue and constituted a breach of warranty which avoided the 
contract. The trial court denied the motion and the defendant ex- 
cepted. A further motion was thereupon made for the direction of 
a verdict in favor of the defendant upon the same grounds, which 
wes also denied by the court and an exception was taken thereto. 

The main question in the case which we shall discuss arose over 
the validity of these exceptions. It was assumed both by the trial 
court and by the general term, that by the terms of the policy the 
assured warranted the truth of the several answers referred to, and 
that therefore compliance with such warranty was a condition of the 
validity of the contract of insurance. This determination of the 
courts below was properly acquiesced in by the counsel for the re- 
spondents upon the argument before us, as it could not have been 
successfully questioned. 

It must therefore be assumed in the further consideration of this 
case that any substantial deviation from the truth in the answers so 
given was material to the risk and constituted a breach of the terms 
of the contract, rendering the policy based upon such answers void: 
Armour vs Transatlantic Fire Ins. Co., 90 N. Y., 450. 

Parties to an insurance contract have the right to insert such law- 
ful stipulations and conditions therein as they may mutually agree 
upon or which they may consider necessary and proper to protect 
their interests, and which when made must be construed and en- 
forced like all other contracts according to the expressed understand- 
ing and intent of the parties making them.’ If an insurance policy 
in plain and unambiguous language makes the observance of an 
apparently immaterial requirement the condition of a valid contract, 
neither courts nor juries have the right to disregard it or to con- 
struct by implication or otherwise a new contract in the place of 
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that deliberately made by the parties: Appleby vs. Astor Fire Ins. 
Co., 54 N. Y., 253 ; Foot vs. Astor Ins. Co., 61 N. Y., 591; Graham 
vs. Fireman’s Ins. Co., 87 N. Y., 69; Armour vs. Transatlantic Fire 
Ins. Co., supra. — : 

Such contracts are open to construction like all other contracts 
needing interpretation, but are subject to it only when upon the face 
of the instrument it appears that its meaning is doubtful or its lan- 
guage ambiguous or uncertain: May on Insurance, 172. An elemen- 
tary writer says: “Indeed the very idea and purpose of construction 
imply a previous uncertainty as to the meaning of a contract, for 
when this is clear and unambiguous there is no room for construc- 
tion and nothing for construction to do:” 2 Parsons on Contracts, 
500. The same author says, “that courts cannot adopt a construc- 
tion of any legal instrument which shall do violence to the rules of 
language or the rules of law,” and quotes the language of Lord Chief 
Baron Eyre in Gibson vs. Minet (1 H. BL, 569), that “all latitude of 
construction must submit to this restriction, namely, that the words 
may have the sense which by construction is put upon them:” id., 
494. In Parkhurst vs. Smith (Willis R., 332), Willis, J., says: “I 
admit that though the intent of the parties be never so clear it cannot 
take place contrary to the rules of law, nor can we put words in a 
deed which are not there, nor put a construction on the words of a 
deed directly contrary to the plain sense of them.” Addison on Con- 
tracts, p. 165, lays down the rule that “the judgment of the court in 
expounding a deed must be simply declaratory of what is in the 
deed. It has to ascertain, not what the party intended, as contra- 
distinguished from what the words express, but what is the meaning 
of the words he has used,” and “ when the words of any written in- 
strument are free from any ambiguity in themselves, and where ex- 
ternal circumstances do not create any doubt or difficulty as to the 
proper application of those words to claimants under the instru- 
ment, or to the subject matter to which the instrument relates, 
such instrument is always to be construed according to the strict, 
plain, and common meaning of the words themselves, and evidence 
dehors the instrument for the purpose of explaining it according 
to the surmised or alleged intention of the parties is utterly in- 
admissible:” Shore vs. Wilson, 9 Cl. & Fin., 565. 

In considering the language of an insurance contract, the words of 
& promise are to be regarded as those of the promisor, while those of 
a representation upon which the promise is founded are the words 
of the promisee, and are to be taken most strongly against the party 
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using them: May on Insurance, sec. 175. In view of the fact that 
these principles have been plainly disregarded by the courts below, 
we have thought it proper to refer more extensively to elementary 
authors than would otherwise have been deemed necessary. Their 
application will be seen by an examination of the situation of the 
case at the time the objectionable rulings were made. 

Among the facts which the defendant deemed it important to know 
before entering into a contract insurance with the deceased, was his 
previous business and occupation. The materiality of truthful infor- 
mation in relation thereto was impressed upon the applicant by 
specific inquiries, and the requirement that truthful answers thereto 
should be made the condition of a valid contract. With the view of 
eliciting the information desired, a series of questions was proposed 
to the deceased embracing not only an inquiry as to his general busi- 
ness and occupation, but special inquiries as to certain particular 
trades and employments. Among those which we deem it important 
to refer to in this case were the following:— 

‘*A. For the party whose life is proposed to be assured, state the 
business carefully specified.” Ans. “ Real estate and grain dealer.” 

“B. Is this business his own or does he work for other persons, 
and in what capacity.” Ans. “ His own.” 

“C. In what occupation has he been engaged during the last ten 
years?” Ans. “Real estate and grain dealer.” 

“TD. Is he now, or has he been engaged in or connected with the 
manufacture or sale of any beer, wine, or other intoxicating liquors ?” 
Ans. “No.” 

An application dated August 28, 1877, containing the questions 
and answers stated was signed by Walton Dwight in his character of 
an applicant for insurance, and also in that of the assured, and was 
delivered by him to the defendant. In pursuance of the request con- 
tained therein, the defendant on August 28, 1878, delivered to the 
applicant the policy in suit, containing among others these provisions: 
“This policy is issued, and the same is accepted by the said assured 
upon the following express conditions and agreements; that the same 
shall cease and be null and void and of no effect * * * if the repre- 
sentations made in the application for this policy, upon the faith of 
which the contract is made, shall be found in any respect untrue. » 

Dwight died Nov. 15th, 1878, immediately before the payment of a 
second quarterly premium became due; and this action was com- 
menced in April, 1879, about seven months after the delivery of the 
policy. 
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Upon the trial it appeared that Dwight was engaged in the busi- 
ness of keeping hotel at Binghamton, from May, 1874, until March, 
1877, and that during that period he regularly and systematically 
sold wines and liquors in bottles of various sizes, bearing the name 
of his hotel blown into the glass, to such of his guests as desired 
them. He kept a wine or liquor room in which was stored a large 
supply of wines and liquors, and each year while so engaged, he ap- 
plied, paid for, and received from the representatives of both the 
State and National governments licenses and permits authorizing 
him to carry on the business of selling beer, wine, and liquors at re- 
tail, to be drank upon his premises. It also appeared that he kept 
no bar and‘ did not sell to persons who were not his guests. These 
facts were undisputed. Their absolute truth was assumed by the 
trial judge in charging the jury and by the general term in passing 
upon the appeal to that court. 

That the answer given by Dwight to the questions relating to the 
sale of liquor was incorrect, was admitted by both tribunals. That 
Dwight did not misconceive the meaning and intent of the question 
conclusively appeared from repeated answers made by him to other 
companies within three weeks prior to this time to similar questions 
in applications for other insurance in which he stated that he had 
kept a hotel for three years in which liquor was sold in packages. 

Upon denying the motion for a nonsuit, the trial court refused 
to pass upon the question as to whether the facts constituted a 
breach of warranty or not, but left it to the jury to say whether the 
sales of liquor proved to have been made were sales at all within the 
intent and meaning of the contract. In this we think that the 
court erred, no question arising upon the evidence which authorized 
its reference to the jury. If there was any room for doubt in re- 
spect to the true meaning and intent of the inquiry answered by the 
deceased, it presented a question of law for the court to determine, 
and not one for the jury: Lomer vs. Meeker, 25 N. Y., 361; Glacius 
vs. Black, 67 N. Y., 563. But we are of the opinion that no such 
doubt existed in the case. 

The contract was in writing subscribed by the parties and they 
expressed their agreement in clear, unambiguous, and intelligible 
language. Its import and meaning was not obscured by any refer- 
ence to the situation and circumstances surrounding the transaction, 
or by the consideration of other parts of the same instrument. On 
the contrary, an examination of the context and associated questions 
make more certain and definite its object and intent. The assured 
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had been previously interrogated as to his general business and em- 
ployment, and it is to be assumed had given such answers in respect 
thereto as satistied the object of the inquirer. 

He was then specially resquested to state whether he was then, or 
had been, engaged in or connected with the manufacture or sale of 
any beer, wine, or other intoxicating liquors. The information 
called for was made material, not only by the express agreement of 
the parties, but also by the object for which it was required, plainly 
apparent from the nature of the transaction. 

The question called for no opinion and was capable of a precise, 
definite, and categorical answer. It was intentionally framed in 
broad and comprehensive terms, apparently to avoid any evasion of 
its object, but was nevertheless expressed in clear and unambiguous 
language. If an intention to inquire concerning the conduct of the 
regular or principal business of the assured could be implied from 
the use of the word “engaged,” an idea that such was the only 
meaning of the question was negatived by the further words, 
“or connected with the manufacture or sale of any beer” etc., which 
pointed unmistakably to every transaction of the kind described, 
however limited its character or remote his connection with it 

might have been. 

The motive prompting the question was reasonable, site and 
proper, and apparent even to the most careless reader. The inquiry 
could not have referred to the general business employment of the 
insured, because inquiries on that subject had previously been ex- 
hausted and the question had no office to perform in that respect. 
It carried upon its face the object which the insurer had in making 
it, and required an answer as to whether the applicant was, or had 
been, engaged in or connected with the manufacture or sale of liquors 
ete., not in a limited or restricted capacity or employment, but in 
any and every way in which such acts could have been performed. 

The question itself assumes that persons engaged in or connected 
with the manufacture or sale of liquors in any manner, were more 
hazardous subjects for insurance than those occupied in more rep- 
utable employments, and that the insurer would regard such em- 
ployment as an objection to the proposed contract. 

The extent to which the employment affected the character of the 
applicant, or his value as a risk, was a question solely for the insurer. 

The defendant had a right to a full and frank disclosure of any and 
all facts bearing upon the subject, and this confessedly it did not 
obtain. It was misinformed as to the precise fact which had been 
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agreed upon as a fact material for it to know in determining the 
propriety of entering into the proposed contract and by the party 
who had assented to the proposition that such information should 
invalidate any contract made. 

If the fair import of the language used indicates that the inter- 
rogator intended to include within its scope and meaning single 
transactions or incidental occupations, neither courts nor juries have 
authority to say that such transactions may properly be disregarded 
in the answer made. The defendant must be deemed to have meant 
what is said and its express language embraces all transactions, and 
its express contract has made every transaction of the kind re- 
ferred to material to the risk. 

The legal effect of this contract can be avoided only by making 
a new one for the parties, or denying any significance to language. 
We are unable to see any ground upon which the ruling of the trial 
court can be supported. The case of Moulor vs. Am. Life Ins. Co. 
(111 U. S., 335) has been cited as tending to supportthe ruling. The 
question there arose under an exception to so much of the charge 
of the trial judge as stated that if the answers to certain questions 
in the application then under consideration were untrue, the policy 
was void, whether the assured knew them to be so or not. The 
court held that a consideration of the language of the whole policy 
rendered it doubtful whether it was intended to warrant the abso- 
lute truth of the answers in question without regard to the good 
faith of the assured in making them, and therefore held as a ques- 
tion of law that the instructions were erroneous and the exception 
well taken. This decision undoubtedly accords with the well-settled 
doctrine on the subject, but is not an authority upon the question 
here presented. See Armour vs. Transatlantic Fire Ins. Co., supra. 

When the terms and language of a contract are ascertained, its 
meaning and intent present questions of law only, and it is the duty 
of the court and not of the jury to determine and declare what that 
is. Parsons in his work on contracts (Vol. 2, p. 492) says that the 
first rule in the construction of contracts is “that what a contract 
means is a question of law. It is the court, therefore, that deter- 
mines the construction of a contract. If any one contract is prop- 
erly constituted justice is done to the parties directly interested 
therein. But the rectitude, consistency, and uniformity of all con- 
struction, enables all parties to do justice to themselves. For then 
all parties, before they enter into contracts or make or accept in- 
struments, may know the force and effect of the words they 
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employ, of the precautions they use and of the provisions which 
they make in their own behalf, or permit to be made by others. 
It is obvious that this consistency and uniformity of construc- 
tion can exist only so far as construction is governed by fixed 
principles, or in other words is matter of law, and here arises the 
very first rule.” This principal has been repeatedly approved and 
uniformly acted upon in the decisions of this court (Groat vs. 
Gile, 51 N. Y., 431; St. Luke’s Home vs. Association etc., 52 N. 
Y., 191; Glacius vs. Black, 67 N. Y., 563; Arctic Fire Ins. Co. vs. 
Austin, 69 N. Y., 470), and is the unifurm doctrine of the cases and 
text books: Levy vs. Godsley, 3 Cranch, 180; Short vs. Wood- 
ward, 13 Gray, 86; Smalley vs. Hendrickson, 29 N. J. L., 371; Den- 
ison’s Ex’rs vs. Wertz, 7 Serg. & R., 373; Welsh, Admr., vs. Dusar, 3 
Binn, 329; Parsons on Contracts, 492; Addison on Contracts, 165 etce.. 

It would seem from the authorities hereinbefore referred to that. 
no questions affecting the interpretation of contracts can properly 
be submitted to a jury except those arising upon conflicting evi- 
dence as to the terms of the agreement, or when extrinsic evidence 
raises some doubt over the identity of the subject matter, or of the 
claimants thereunder: Addison on Con., p. 165. Instead of fol- 
lowing the plain rule laid down in the authorities cited, the trial 
court assumed the existence of an ambiguity and referred the legal 
questions involved in the construction of the contract to the jury for 
their speculations. The logical effect of such a disposition was the 
holding that contracts expressed in the same language and executed 
under the same circumstances might legally be held valid in one lo- 
cality and invalid in another, according to the capricious and often 
conflicting opinions of juries. The theory upon which the trial court 
submitted the case to the jury is implied from the circumstances 
pointed out in the charge for its consideration. Its attention was 
directed to the fact that Dwight kept no bar and did not sell liquor 
to people generally, but only to his guests, and as an incident to the 
business of keeping a hotel, and from the facts it was impliedly ad- 
vised that it was authorized to find upon this question for the plaint- 
iff. In other words the jury was instructed that, because the assured 
had not been engaged in or connected with the manufacture or sale 
of liquor, éte., in a particular way that he could truthfully represent 
that he had not been connected with it in any way, and if he did not 
sell to everybody without limitation or exception that he was justified 
in replying to the question that he did not sell to any one. The fal- 


Jacy of such a charge is too plain for argument. 
VOL, XVI.—3. 
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The defendant was further prejudiced before the jury by the ref- 
erence in the charge to the claim made by the plaintiff that the ques- 
tion was incapable of a truthful affirmative or negative answer, for it 
was said if he had answered it affirmatively it would have been an 
admission of his connection with the manufacture of liquor which 
concededly was not true, and it was implied therefore that his only safe 
answer was a negative one. This circumstance was pointed out to 
the jury as having a bearing upon the question, and it was impliedly 
authorized to find that the question was equivocal because not capa- 
ble of a direct and positive answer. The reference was obviously 
misleading and erroneous, for the interrogatory being in the altern- 

.ative could truthfully have been answered inthe negative only in 
case the assured had been engaged in neither of the occupations 
referred to, and would have been answered truthfully in the aftirm- 
ative if he had been connected with either. 

This error was further aggravated by the refusal of the court upon 
request to charge that the question could be truthfully answered in 
the affirmative if he had been connected with the sale of liquor. This 
refusal was clearly erroneous and the exception taken thereto was well 
taken. 

We are, for the reason stated, of the opinion that upon this branch, 
the case presented no question for the jury, and the court erred in 
denying the motion for a nonsuit: Lomer vs. Meeker, 25 N. Y., 
361; Appleby vs. Astor Fire Ins. Co., supra; Glacius vs. Black, supra. 

We are also of the opinion that the answers of the assured to the 
questions relating to his business and occupation were evasive and 
untrue, and upon the whole evidence required the dismissal of the 
complaint. There was not only an absence of satisfactory evidence 
in the case that he had ever been engaged in the business of a real 
estate or grain dealer for himself in the ordinary acceptation of those 
terms, but such an occupation was negatived by his repeated sworn 
declarations to the contrary, and the proof of circumstances of the 
most convincing character. The evidence upon these questions is 
substantially all to the same effect and presents a case so preponder- 
ating in character that a verdict against it could not be allowed to 
stand. The case, therefore, presented a question of law as to 
whether the business engaged in by the deceased constituted him a 
dealer in real estate and grain, within the ordinary meaning of those 
terms. 

Undoubtedly the onus of showing the falsity of the representations 
made by Dwight, in respect to his business and occupation, rested 
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affirmatively upon the defendant; but when it had produced his 
sworn declarations made but a few months previous to the represen- 
tations expressly negativing their truth, and the story of his life had 
been testified to, showing his constant employment in other occupa- 
tions, it had overcome the presumption of truth existing in favor of 
the representations and made a case calling for affirmative evidence 
to overthrow it. The plaintiffs, although surrounded during the trial 
with relatives and friends of Dwight, who were acquainted with his 
history and appeared as witnesses and detailed his former occupation 
and employment, gave no such evidence. There is not a scintilla of 
direct evidence that Dwight had ever been in business as a grain 
dealer, and the circumstances of his life, as disclosed by the proof, 
show that he could not have been so employed. He had never re- 
sided at Chicago, the alleged theater of his dealings in grain, and 
had never been there except for a short period in the spring and 
summer of 1878, during which he was a bankrupt, hopelessly in debt, 
and precluded much of the time by sickness from engaging in any 
business. The plaintiffs did not produce the slightest proof of any 
suck occupation, and the only evidence referring to it was Dwight’s 
statement made jn a gasconading manner to one of the defendant’s 
witnesses in June, 1878, and incidentally appearing in evidence in 
which he said “that he had been to Chicago and just returned; that 
he went there to make some money and went into partnership with 
a couple of brothers who had money but no experience, and he had 
experience but no money, and he wanted to operate in grain. In 
two transactions he cleared $30,000, and was taken sick and his part- 
ners thought he made money so easy they could do the same, and 
while he was sick they in their operations lost the $30,000 he had 
made,’ so that left him without a dollar.” This declaration was 
obviously not made to inform any one as to his business, but appar- 
ently with the object of exalting his own sagacity and shrewdness, 
and if it could be considered any evidence of his calling, was of the 
most inconclusive character, aud showed that the business, whatever 
it was, had been abandoned in June, 1878, and never after resumed. 
It falls far short of being sufficient to authorize the finding of a jury 
that he was a grain dealer, or that he was on the 22d day of August, 
1878, and for ten years previous thereto had been, such dealer. 
There is no evidence that during the ten years previous to the 
application, Dwight owned, bought, sold, or dealt in real estate. It 
did appear that at some period of his life he had owned scattered 
parcels of wild land in three or four different States; but previous 
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to the ten years referred to in the inquiry he had caused this prop- 
erty, so far as it had any appreciable value, to be conveyed to his 
wife, and it was thereafter owned by her and generally employed as 
security for borrowing money upon, probably for the purposes of its 
improvement. The evidence given to establish the falsity of the 
representations in question consisted largely of the sworn statements 
of Dwight, made between December, 1877, and March, 1878, in bank- 
ruptey proceedings, in which he testified among other things, “I 
think I opened the Dwight House in May, 1874. Ifurnished part of 
it then, and ran it partly as a hotel and rented part of it in the 
spring of 1875.” “The only business I had was the Dwight House 
business and livery. The other business was my wife’s business, 
although I had always kept it as my own account.” “I kept no 
open bar; liguors were sold in packages. I should think I had some 
two or three thousand dollars worth of those when I opened the 
house, the stock was larger then than at any time afterwards, that 
included liquors I took out of my private house, some six or seven 
hundred dollars worth of liquors that were not invoiced. I kept 
wines, liquors, and cigars all through my business. Isay the Dwight 
House was the only business I had as a regular business.” Q. 
“When did the Dwight House open?” A. “It opened in 1874, the 
26th of May I think.” Q. ‘And closed when?” A. “It closed the 
8th day of March, 1877.” Q. “I understand you made your settle- 
ment on your wife about when?” A. “It was done in the latter 
part of June or July, 1868.” Q. “From that time down to the time 
of the commencement of the Dwight House business, had you any 
business of your own?” A. “I had not; not further than my law 
suits, general living, and the like of that. I had no business of my 
own.” In addition to this explicit evidence of the untruthfulness of 
his representations, it appears from an examination of the application 
made by him for insurance during the month of August, 1878, that 
his representations as to his business and occupation were quite con- 
tradictory and misleading. 

On July 31st, 1878, in his first application he describes himself as 
a general dealer in grain and produce, and his place of business as 
being mostly in Chicago. In subsequent applications he quite uni- 
formly describes himself as a real estate and grain dealer, but 
occasionally varies the description by statements that “it was for- 
merly real estate.” ‘“ Real estate and grain dealing always.” “For- 
merly same, speculator, army, hotel keeper.” “Formerly same as 


” 


now.” “Real estate and grain dealer always.” “Real estate and 
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grain dealer always, no change in occupation or employment.” 
« Always been dealer in real estate and grain.” Itis quite impossi- 
ble to reconcile these various statements with each other or with the 
established facts of the case. 

The history of his life, as related by himself, shows that from 186% 
to 1878 the only business or occupation pursued by him in his own 
name, was that of a hotel keeper. All allusion to this business is 
suppressed in the application in question. From 1868 to 1874 he 
was engaged in building upon and improving about thirteen acres 
of land in Binghamton, and if this afforded any justification for his 
description of business as a real estate dealer, the conceded owner- 
ship of such property by his wife rendered the declaration that such 
business was “his own” untrue. 

The trial court, in charging the jury, stated that Dwight’s sworn 
declarations as to his business and occupation did not constitute an 
estoppel against the plaintiff as to the truth of such statements. This 
may be admitted to be correct without invalidating their force as 
evidence of such facts, and in the absence of counter-vailing evidence 
became conclusive upon Dwight’s representatives as to such facts. 

It is quite clear that these answers gave no information as to the 
actual employment and business of Dwight to the defendant, and 
would have been quite as correct and satisfactory if he had repre- 
sented himself to be a geologist or professor of elocution. 

We think it was clearly the duty ofthe trial court upon this evi- 
dence to have directed a verdict for the defendant. 

It is claimed by the plaintiffs that if there is a scintilla of evidence 
in support of a proposition, or if the evidence against it does not 
amount to a demonstration of its incorrectness, that a question is 
raised which must be left to the jury. We do not so understand the 
rule. If the proof of a fact is so preponderating that a verdict 
against it would be set aside by the court as contrary to the evidence, 
then it is the duty of the court to direct a verdict: People vs. Cook, 
8 N. Y., 67; Wilds vs. Hudson River R. R. Co., 24 N. Y., 433; 
Appleby vs. Astor Ins. Co., supra; Kelsey vs Northern Light Oil Co., 
45 N. Y., 509; Cagger vs. Lansing, 64 N. Y., 427; Neuendorff vs. 
World Mut. Ins. Co., 69 N. Y., 392. It was said in Baulec vs. N. Y. 
& Harlem R. R. Co. (59 N. Y., 366) by Judge Allen that, “it is not 
enough to authorize the submission of a question as one of fact to 
the jury that there is ‘some evidence.’ A scintilla of evidence or a 
mere surmise that there may have been negligence on the part of the 
defendants would not justify the judge in leaving the case to the 
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jury,” quoting from Williams, J., in Toorney vs Railway Co., 3 C. B., 
(N. Y.), 146; See Culhane vs. N. Y. Cent. etc. R. R. Co., 60 N. Y., 
136; McKeever vs. N. Y. Cent. etc. R. R. Co., 88 N. Y., 667. In 
Wyatt vs. Johnson (91 Pa. St. R., 200), Justice Sharrett says: “ Since 
the scintilla doctrine has been exploded both in England and in this 
country, the preliminary question of law for the court is, not whether 
there is literally no evidence, or a mere scintilla, but whether there 
is any that ought reasonably to satisfy the jury that the fact sought 
to be proved is established.” Citing Rider vs. Wombwell L. R., 4 
Exch., 39. The rule held by the Supreme Court of the United States 
is expressed by Mr. Justice Clifford in the Improvement Co. vs. Mun- 
son (14 Wall, 442) as follows: “ Nor are judges any longer required 
to submit a question to a jury merely because some evidence has 
been introduced by the party having the burden of proof, unless 
the evidence be of such a character that it would warrant the jury in 
finding a verdict in favor of that party. Formerly it was held that 
if there was what was called a scintilla of evidence in support of a 
case, the judge was bound to leave it to the jury; but recent decis- 
ions of high authority have established a more reasonable rule that 
in every case, before the evidence is left to the jury, there is a pre- 
liminary question for the judge, not whether there is literally no evi- 
dence, but whetber there is any upon which a jury can properly pro- 
ceed to find a verdict for the party producing it, upon whom the 
onus of proof rests. To the same effect are Pleasants vs. Fant, 22 
Wall, 120; Commissioners ete. vs. Clark, 94 U. S., 284; Greggs vs. 
Housten, 104 U. S., 553; Bailey vs. Cleveland Rolling Mill, 21 Fed. 
Rep., 159; Witherbee vs. Wasson, 71 N. C., 451. 

We think this a case where the conclusive character of the proof 
required the application of the rule, and that the court should have 
intervened to prevent a verdict upon evidence so insufficient to sup- 
port it. 

Many other questions arose under the various defenses presented 
upon the trial which would, if it were necessary to the decision of this 
appeal, be instructive and interesting to examine and discuss; but in 
the view we have taken it would be a work of supererogation to do so. 

The questions arising over the defense that the whole scheme of 
of insurance conceived and carried into effect by Dwight, originated 
in a design to cheat and defraud the insurers; and the further alle- 
gation that Dwight’s answer to the question whether he ever had 
the disease of spitting blood, are among the most prominent of those 
presented upon the argument. 
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The circumstances of the case are quite extraordinary and unnat- 
ural, and migkt well give rise to various and conflicting theories and 
conjectures in the effort to account for its strange and abnormal 
features ; but in view of the fact that a new trial must be ordered 
upon other grounds, it would serve no useful purpose to attempt to 
determine the questions raised thereby. 

The judgments of the courts below are therefore reversed, and a 
new trial ordered with costs to abide the event. 

All concur, except Danforth, J., dissenting, Miller, J., not voting, 
and Finch, J., taking no part. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


TRADERS AND MECHANICS’ INS. _ 


vs. > 


BROWN anv Oruers.* } 


Where an insurance company is conducted upon the stock and mutual basis, 
the two departments being entirely distinct, the surplus earnings accumu- 
lated from the stock department should be distributed among the share- 
holders of the fund of that department, according to their several shares, 
on winding it up. 

Bill in equity by the Traders and Mechanics’ Insurance Company, 
conducting business upon stock and mutual principles, against 
Ephraim Brown and others, to determine upon what just and equit- 
able terms and conditions, and in what manner, the plaintiff may 
discontinue its stock department, and cancel its guaranty capital, and 
to whom the surplus earnings accumulated to the stock department 
belonged. Hearing in the supreme court before Field, J., who re- 
served the case for the consideration of the full court. The facts ap- 
pear in the opinion. 


D. 8S. & G. F. Ricnarpson, for Plaintiff. 
E. R. Hoar and G. D. Noyss, for Defendant. 


GarpDNER, J. 

By the act of 1881 (chapter 209), the legislature authorized any 
insurance company doing business upon the stock and mutual plans 
to discontinue its stock department, redeem its guaranty capital, and 
cancel the same in such manner, and upon such terms and conditions 
as the supreme judicial court may determine and adjudge to be 
just and equitable. In January, 1882, the Traders and Mechanics’ 
“* Opinion filed, September 10,1886. |. | 
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Insurance Company voted to discontinue its stock department, and 
redeem and cancel its guaranty capital. The plaintiff, by its bill, 
has applied to this court to determine upon what just and equitable 
terms and conditions, and in what manner, this may be accomplished. 

At the time of the passage of the act of 1854 (chapter 76), author- 
izing the company to “make insurance against fire and maritime 
losses otherwise than on the mutual principle,” it was the intention 
of the legislature to empower it to transact business upon the stock 
principle, in addition to insuring upon the mutual plan, for which 
the company was chartered in 1848. Rev. St., c. 37, made provision 
for the way and manner in which insurance companies should carry 
on business under the stock plan, and also under the mutual plan. 
The first twenty-three sections relate to stock companies under the 
name of “insurance companies,” and the sections 24-39 relate to 
“mutual insurance companies.” As the corporation, prior to 1854, 
had been acting as a mutual company, the reference to the Revised 
Statutes in the act of 1854 was to “all the powers and privileges, 
and subject to all the duties, liabilities, and restrictions,” contained 
therein relating to stock companies. By the act of 1848, the com- 
pany was empowered to make insurance upon the mutual plan; and, 
as such mutual insurance company, it enjoyed all the powers and 
privileges, and was subject to all the duties and liabilities, which the 
statutes imposed upon mutual insurance companies. The act of 
1854 gave it the additional right to insure “otherwise than on the 
mutual principle,” and imposed upon it the laws governing compa- 
nies conducting such business. The Rev. St., in c. 39, refer only to 
stock companies, to mutual companies, and to foreign insurance com- 
panies. In those sections relating to stock companies, there was no 
limit to the number of stockholders. The directors, at such times as 
their charter or by-laws prescribed, were to make dividends of so 
much of the profits, and of the interest arising from the capital, as 
to them appeared advisable. The statements of the profits were to 
be laid before the stockholders biennially, and in certain contingen- 
cies the directors were made liable. It would seem that under the 
Revised Statute, if the company in transacting business “ otherwise 
than on the mutual principle,” were governed by these laws, it was 
necessary to keep the insurers of each department separate and dis- 
tinct. 

Since its guaranty capital was paid in, the company has kept sep- 
arate accounts of the business carried on in the stock and mutual 
departments, and of the receipts and expenditures in each. None of 
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the assets and earnings of one department have been applied to pay- 
ment of losses or dividends of the other. The dividends to share- 
holders have been paid from the earnings of the stock department. 
None of the earnings of this department have been paid as divi- 
dends to the holders of policies issued by the mutual department. 
The salaries, rents, and other general expenses of the company were 
divided between and borne by the two departments in proportion to 
the amount of cash premiums received by them respectively. The 
tax assessed on account of the guaranty capital was paid by the 
company, and charged to the stock department. Practically, the 
company considered that, under a common board of directors, there 
were two separate and distinct organizations,—one governed by the 
laws relating to stock companies, and the other by those relating to 
mutual. Two branches of business were conducted, each independ- 
ent of the other, with distinct interests, but under a common head. 

The by-laws which the company passed in anticipation of raising 
the guaranty capital were in some respects without authority of 
law. The article 4, which provided that before the subscription 
books were opened the directors should determine the rate per 
centum of the semi-annual dividends, and that the rate thus fixed 
should not be reduced without the written consent of each and every 
shareholder, was in direct conflict with Rev. St., c. 37,§ 15. The 
dividends were to be made on profits, and depended on profits, and 
were to be made as to the directors appeared advisable. The com- 
pany had no authority to establish them in the arbitrary manner 
attempted by this by-law. 

Article 10 directed the manner in which the funds of the company 
arising from premiums or assessments, or from any other source, 
should be appropriated. By this article the funds were to be “ ap- 
propriated to the payment—First, of expenses ; second, to losses by 
fire ; third, to dividends on the guaranty capital, and to make good 
any reduction in the amount of said capital ; and fourth, return 
premiums and dividends on policies upon the mutual principle as 
they shall expire.” Rev. St., c. 37, § 31, made provision for the ap- 
propriation of the funds of mutual companies in a different manner. 
This article of the by-laws contemplates a distinction between the 
two departments and no division of their interests or funds. 

Soon after the company was organized under its new plan, the act 
of 1856 (chapter 352) was passed. It provided, by section 36, that 
“ all business and all investments on account of the stock department 
shall be separately kept,” and “the business done on the mutual 
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principle shall also be kept separate.” The plaintiff has complied 
with the statute, and has not followed the requirement of this 
article 10 of its by-laws. The dividends, with the exception of a 
few months, have been paid from the earnings of the stock depart- 
ment, and no occasion has arisen to make good any reduction in the 
amount of the guaranty capital. ; 

The plaintiff contends that the guaranty capital was practically a 
loan by the shareholders to the company to enable it to carry on 
the stock business. Mutual fire insurance companies were required 
to have a guaranty capital before they could go into operation for 
the purpose of making insurance. In Com. vs. Berkshire Ins. Co. 
(98 Mass., 25), it was held that such a guaranty capita! was a liability; 
that it was in no proper sense a capital of the company, and that 
the shares do not, as in stock corporations, represent aliquot frac- 
tional interests in the property and franchise; that it was a liability, 
rather than a part of the assets of the company. It was decided in 
this case that the corporation, a mutual insurance company, was not 
liable to a tax on its unredeemed stock, upon the ground that the 
fund stands as a security for the payment of losses upon policies; 
that it is tantamount to a debt from the corporation, for the ultimate 
payment of which provision is constantly made ; that the stock- 
holders have no interest in the business of the company beyond the 
payment of their stipulated dividends, and the maintenance cf the 
sinking fund out of which their stock is eventually to be redeemed. 
The Court say: “By St. 1864, c. 208, §§1, 5, a certain return is re- 
quired from and a tax imposed upon ‘every corporation having a 
capital stock divided into shares,’ which is computed on ‘ the excess 
of the market value of all the stock of each corporation’ ‘over the 
value of its real estate and machinery.’ The return is also required 
to be made ‘by the stock department of stock and mutual compa- 
nies.’ These are companies which, under one charter, unite two 
separate branches of business, the stock department doing a stock 
business,.and the mutual department a mutual business, each inde- 
pendent of the other, with distinct interests, and constituting two 
companies under one corporate organization.” The provision in the 
act to include the stock department of stock and mutual companies, 
and not the mutual department, afforded a strong presumption that 
the legislature did not contemplate the taxation of mutual companies 
upon their guaranty stock. 

In the case at bar the company has regularly paid the tax upon 
its guaranty capital, and charged it to the stock department. It is 





44 Report of Decisions. [Jan., 


to be assumed that this would not have been paid by the company 
unless it was done in comphance with the provisions of law, espe- 
cially after the decision in Com. vs. Berkshire Ins. Co. in 1867. We 
think that there is a marked distinction between the guaranty 
capital referred to in the case cited, and the guaranty capital of a 
company doing business upon the stock plan, and that the capital 
of the latter is not a debt, and cannot be construed as a loan to the 
company, to enable it to carry on the stock business. 

The plaintiff contends that, in acquiring the fund, the company 
made certain promises set forth in the by-laws and votes of the 
directors; that the risks and liabilities were all upon the side of the 
corporation, and that the subscribers and shareholders differed in 
no respect from every lender of money; that there was a written 
contract between the subscribers to the fund and the capital, and by 
that contract the rights of the parties thereto must be determined; 
that by this contract, as shown in the by-laws and votes, the share- 
holders were to take the dividends upon their stock, as guarantied 
to them, without any liability for losses; and that, if.the capital 
should be reduced, it was to be repaired by the mutual department. 
We have been referred to several statutes passed subsequent to the 
creation of the guaranty fund, for the purpose of showing that it has 
been the policy of legislation to keep the stock and mutual depart- 
ments of companies organized to do business upon both plans dis- 
tinct from each other, and not to subject mutual policy-holders to 
any liability for losses in the stock department, or for any impair- 
ment of the guaranty capital. The act of 1878 (chapter 141, § 2) 
provides, “that the mutual policy-holders shall not be entitled to 
participate in the profits of the stock department, nor shall they be 
liable to assessment to repair any deficiency in the guaranty capital 
arising from losses in said department, but said deficiency shall be 
repaired from the reserve fund of such department, and, if said fund 
is not sufficient therefor, by the shareholders, in the manner pro- 
vided by law in the case of joint-stock companies.” Although this 
statute was enacted several years after the plaintiffs commenced 
doing .business upon the stock principle, yet we think it states, in 
general terms, the law which governed such companies before its 
passage. The stock department was organized and governed by the 
laws governing stock companies. The mutual department was, in 
like manner, subject to the laws governing mutual companies. 
There was no legal authority for securing the contributors to the 
guaranty capital by the mutual company. The statutes fixed the 
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liabilities imposed upon the holders of mutual policies, and the com- 
pany could not enlarge this liability. The funds of such: companies 
were to be appropriated first to pay the expenses of the corporation, 
and then to pay the damages which any member may be entitled to 
recover on his policy, and the directors were authorized to assess 
such sum as may necessary to pay the same, upon the members, in 
proportion to the amount of their premiums and deposits severally 
for seven years. Rev. St., c. 37, § 31. The thirty-ninth section pro- 
vided that every member, at the expiration of his policy, should 
have a right to a share of the funds then remaining, after deducting 
payments of expenses and losses, in proportion to the sums actually 
paid on account of such policy. If the business of the stock depart- 
ment was not sufficient to authorize dividends to be declared to the 
stockholders, there was no provision of law by which the members 
of the mutual department should be assessed for the purpose of 
making it up to them. . The company had no right given to it by 
statute to pledge its assets to the payment of dividends, or of 
deficiencies in the capital of the stock department. The statutes 
which regulated assessments prescribed also the manner of appro- 
priating the funds so raised. 

We think that this was not a contract between the subscribers to 
the guaranty fund and the company. The statute authorized the 
corporation to form the stock department. This department was to 
transact a stock business, independent of the mutual department. 
Its interest was distinct and separate. The laws governing it were 
those which governed stock companies. The two had one con- 
trolling head, but in all other respects they were each as distinct as 
though they had separate charters. We cannot agree with the 
plaintiff that the subscribers to the guaranty fund were subject to 
no risk and no liability. The risk and liability to which they were 
subject were the same as if they were not connected with the mutual 
department, but were conducting business upon the stock principle 
only. 

The surplus which the plaintiff now contends should be decreed to 
the company was derived from the stock department, from the profits 
of its business conducted with the guaranty capital, and from the 
gains of its profitable investment. Under section 15 of chapter 37 
of the Revised Statutes, the directors of the company, if it had 
appeared to them advisable, could have distributed the entire sur- 
plus among the stockholders as dividencs. There is no provision of 
law by which it can be decreed to the mutual department of the 
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company. Under section 38 of chapter 37 of the Revised Statutes, 
to which we have already referred, the mutual department was 
required by law to account for the accumulations of the stock de- 
partment to each holder of a mutual policy as it expired. If the 
proposition contended for by the plaintiff is correct, and if the court 
should now decree that the mutual department of this company is 
entitled to any share in these accumulations, all the mutual policy- 
holders during the thirty years that the guaranty capital has been in 
existence will be entitled to their proportional share in the same. 
The shareholders have deposited money, and created the guar- 
anty fund upon their own risk. Ifthe business had been unsuccess- 
ful, they would have been the losers. The mutual department, not- 
withstanding its by-laws and votes, could not have contributed to 
make good their losses. The surplus stands credited to the stock 
department, and it seems to us to be just and equitable, that, in 
winding up the affairs of this department, this surplus, together with 
the guaranty capital, should be distributed among the shareholders 
of the fund according to their several shares. Decree accordingly. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Centre County. 


LEBANON MUTUAL INS. CO.) 
/ 


vs. ? 
ERB.*— ) 


A purchased a tannery property at sheriff’s sale ; before the acknowledgment 
of the sheriff’s deed, A sold to B; by mistake the sheriff returned that he 
had sold the property to C—who was the mother of B—instead of to B, as 
he had been requested to return ; the error aa unnoticed, B taking pos- 
session and insuring the buildings; later the establishment was destroyed 
by fire. Held, the title of B was sufficient to justify his recovery in a suit 
against the insuring company for the amount of the insurance. 

B negotiated for a policy of fire insurance with D, a general insurance agent 
at Phillipsburg, Penn., who forwarded the application and survey to E, 
an insurance broker at Boston, Mass., who sent them to the office of the 
insuring company at Jonestown, Penn., which company executed and 
forwarded to E a policy containing an acknowledgment of the receipt of 
the cash premium, which policy was delivered by E to B upon receipt of 
the premium ; seventy days later the premises were destroyed by fire ; up 
to that time E had not paid to the company the premium as received by 
him ; the insuring company could not defend against a recovery upon the 
policy on the ground that B had failed to comply with a condition of it, 
which condition required him to pay the premium, otherwise the policy to 
be void. As notwithstanding neither D nor E were the general agents of 
the insuring company, yet as the policy was — in the hands of E for 
the purpose of delivery, an agency was implied from the nature of the 
transaction. , 

A policy of insurance upon a tannery building, with the machinery, boiler, 
etc., provided ‘“‘This policy will not cover unoccupied buildings—unless 
insured as such—and if the premises insured shall be vacated without the 
consent of this company indorsed hereon, or if the property insured be a 
manufacturing establishment, or mill running in whole or in part over, or 
extra time, or running at night, or if the same shall cease to be operated 
without consent of the company indorsed hereon, this policy shall cease 


* Decision rendered, March 15, 1886.—From Eastern Reporter. 
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and determine.” The property insured from the time of the insuring till 
its destruction by fire was occupied in part as a shoemaker shop, the oc- 
cupant utilized some liquor that was left in the tannery vats, to finish 
out the tanning of some damaged hides he had found there, and also to 
tan some new hides he had purchased, and using every week more or less 
the finishing room to complete this work of tanning. Held, that the estab- 
lishment was both sufficiently occupied and in operation to prevent a 
determining of the policy because of non-occupancy or non-operation. 


policy of insurance contained the following: ‘‘ Persons having a claim 
under this policy shall give immediate notice thereof to the company, and 
within ten days thereafter render a particular account and proof thereof, 
signed and sworn to by them, setting forth, etc.” * * * ‘‘ And until such 
proofs, as above recited, are produced, and examinations and appeals per- 
mitted, the loss shall not be payable.” Upon destruction of the property, 
prompt notice of the loss was given to the company insuring, which re- 
plied, repudiating responsibility exclusively on collateral grounds, and 
declining to take the case into consideration. Held, that the insuring 
company had waived its right to proofs of loss, ete. 


The facts are set forth in the opinion. 


Avam Hoy, for Plaintiff in Error. 

As to non-payment of premium, Schaffer vs. Ins. Co., 8 N., 296; 
Green vs. Lycoming Ins. Co., 10 id., 389. As to waiver, Wood Fire 
Ins., 693; Beatty vs. Lycoming Ins. Co., 16 §., 17; Diehl vs. Adams 
Co. Ins. Co., 8 id., 452; Trask vs. Ins. Co., 5 C., 198; Edwards vs. 
Ins. Co., 25 S., 378; May Ins., 714. 


Hastines & Reever and Joun H. Orvis, for Defendant in Error. 

The insurer cannot be released from his liability to indemnity by 
reason of any arbitrary provision for forfeiture, having no applica- 
tion to the situation or condition of the property insured: Grandin 
vs. Insurance Co.,15 W.N. C.,1. As to neglect to pay the pre- 
mium: In Marland vs. The Royal Insurance Co., 71 Penn. St., 393, 
this court held: “ By giving the policy and receipt to the broker, 
the company gave him no authority to deliver them, without pay- 
ment of the premium, and his agreeing to give Marland credit created 
the contract with the company.” The converse of this proposition 
certainly is that the broker had authority to deliver the policy, upon 
receiving the premium, and, therefore, a payment of the premium 
to him would have bound the company: Lycoming Insurance Co. 
vs. Ward, 8 Ins. L. J., 603. As to proofs of loss: In the case of 
Trask vs. State Fire and Marine Insurance Co. of Pennsylvania 
(5 Casey, 198), this court held, that where a policy required a notice 
of a loss to be given forthwith, a notice given eleven days after the 
the fire was not a compliance with the condition where no explana- 
tion of the delay was offered. In the case of Edwards vs. Ins. 
Co. (75 Penn. St., 380), this court says: “This rule of the company 
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should receive a reasonable interpretation to mean as requiring due 
diligence under all the circumstances; that there should be no 
laches or unreasonable delay, and in this respect Trask vs. Ins. Co 
seems to have been somewhat harsh:” Farmers’ Mutual Ins. Co. vs. 
Moyer, 99 Penn. St., 441. As to waiver, Lycoming Ins. Co. vs. 
Schrefiler, 6 Wright, 188; Franklin Ins. Co. vs. Updegraff, 7 id., 350; 
Lycoming Mutual Ins. Co. vs. Schollenberger, 8 id., 259; Buckley 
vs. Garrett, 11 id., 205; Farmers’ Ins. Co. vs. Taylor, 23 P. F.S., 
342. As to title, Ins. Co. vs. Robinson, 5 W. N.C., 24; Krank vs. 
Ins. Co., 8 id., 53; Ins. Co. vs. Meckes, 10 id., 307; Ins. Co. vs. 
Dougherty, 13 id., 270. 
Cuark, J. 

The Lebanon Mutual Insurance Company, by way of defense 
against the payment of this loss, allege: first, the title to the prop- 
erty was not in John Erb; second, the premium for the insurance 
was not paid; third, the premises were vacant or unoccupied at the 
time of the fire; fourth, the notice of the loss was not given forth- 
with; and fifth, the proofs of loss were not forwarded in ten days. 

The property insured was a tannery, situate at Port Matilda, in 
Centre County; the title, it is conceded, has been in one Dr. Myer, 
from whom, on the 25th of April, 1882, it was sold by the sheriff, and 
purchased by John G. Love. Before the sheriff’s return of the sale, 
Love agreed to sell the property of John Erb, the plaintiff below, but 
by some blunder, the sheriff returned the property as sold to Elizabeth 
J. Erb, instead of John Erb, and made the deed to her. John Erb 
testified that he made the contract with Love for his own benefit, that 
he paid for it with his own money, and that the letter which the sheriff 
says he received, directing the deed to be made in the name of his 
mother, was not written or authorized by him. Elizabeth J. Erb, his 
mother, testified that she had no claim, and never pretended to have 
any claim to the property; that she neither paid nor furnished the 
money to pay for it, and that she never knew that the title wasin her 
name until the fact was disclosed during the trial of the cause. This 
testimony was wholly uncontradicted, and the learned court correctly 
instructed the jury that if they believed the facts to be as stated, 
the title of John Erb, for all the purposes of this case, was sufficient. 
If the facts alleged are assumed, John Erb was, in equity, the abso- 
lute and sole owner of the property; he held in trust for no one, but 
in his own right, and was entitled. at any time, to aconveyance. The 
title of his mother was the bare legal title, and was to her utterly 


and absolutely worthless. It was not essential that John Erb should 
VoL. XVI.- 4. 
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have been invested with the legal title if he was the sole beneficial 
owner of the property: Fire Ins. Co. vs. Wilgus, 7 Norr., 107; Penn- 
sylvania Fire Ins. Co. vs. Dougherty, 6 Out., 568. 

The second ground of defense is equally without merit. One of the 
conditions of the contract is, that “if the assured shall have neglected 
to pay the premium,” the policy shall be null and void. The original 
negotiation for this insurance was between John Erb and R. E. Mun- 
son & Co., general insurance agents and brokers, at Phillipsburg, Penn. 
The application and survey were forwarded by R. E. Munson & Co. to 
Clifford B. Pease, an insurance broker of Boston, Mass., who sent them 
to the home office of the Lebanon Mutual Insurance Co., at Jonestown, 
Penn. Neither Munson & Co. nor Pease were the general agents of 
the defendant company, nor until this time pretended to have any 
authority to act for or on behalf of the company. On the 5th of June, 
1862, the policy in suit, containing an acknowledgment of the receipt 
of $30, the cash premium, was by the company executed and forwarded 
to Clifford B. Pease, the Boston broker, who was thus intrusted with 
the delivery; although not the agent of the company in any general 
sense, he thereby became the agent for this particular purpose, upon 
payment of the premium. The agency is necessarily implied from 
the nature of the transaction itself; the policy was placed in his hands 
for the very purpose of delivery, and the delivery, by its express 
terms, was conditioned upon payment of the premium; it is clear, 
therefore, that the authority of Pease was limited accordingly. The 
paper was intrusted to him, as was said in Marland vs. Royal Ins. 
Co. (21 P. F. S., 396), “to be handed over if the premium was paid.” 
The case at bar is readily distinguishable from Pottsville Co. vs. 
Minnequa Springs Co. (4 Out., 137) in this, that it was there stipu- 
lated the insurance, whether original or continued, should not be 
considered as binding, until the actual cash payment of the premium 
‘into the office of the company;” and also, that the premium in fact 
never reached the person whom the company had authorized to 
receive it. The company might have retained the policy until the 
premium was paid, or they might have sent it directly to the in- 
sured, with instructions to remit the amount; in either case the 
contract would have been ineffective until the condition of the pol- 
icy was complied with; but they chose to send it to Pease, with an 
acknowledgment of payment, for delivery to the insured, and this 
act of the company must be taken as an authorization of Pease to 
receive the money. We find no case involving the question of in- 
surance full and clear upon this point, but the principle is one of 
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general aplication, and it cannot be doubted that it is applicable 
here with like force and effect as in other cases. 

Another condition of the policy provided as follows: ‘This policy 
will not cover unoccupied buildings—unless insured as such—and if 
the premises insured shall be vacated without the consent of this 
company indorsed hereon, or if the property insured be a manufac- 
turing establishment or mill running in whole or in part over or 
extra time, or running at night, or if the same shall cease to be 
operated without consent of the company indorsed hereon, this pol- 
icy shall cease and determine.” The buildings, it is conceded, were 
not unoccupied, and the first part of the clause quoted is, therefore, 
wholly inapplicable to this case. It is contended, however, as the 
third ground of defense, that the tannery had ceased to be operated 
as such, and under the remaining portion of this clause the force of 
the policy had ceased and determined. The application is not in 
evidence, and the policy does not disclose that the insurance was 
upon an establishment in operation; it is upon a tannery building 
with the machinery, boiler, engine, etc. The property at the time 
of the fire was occupied and used in precisely the same manner and 
for the same purpose as when the insurance was effected. Thomas 
Weston states, however, that he occupied a part of the building asa 
shoemaker shop up to the time of the fire; he further testified that 
there was some green bark left, and some liquor in the vats, that 
would have gone to waste, and he bought some half-dressed stock 
hides, and tanned and finished them out, and also some damaged 
hides that had been left in the vats, and that some of them were left, 
a half dozen or so, at the time of the fire; that he occupied the fur- 
nishing room every week, more or less, for the purposes stated. 
Under these circumstances, the court was clearly right in saying to 
the jury, that there was no such non-compliance with the above 
cited condition of the policy as would defeat the plaintiff's recovery. 

As to the fourth and fifth grounds of defense little need be said. 
The eighth condition of the policy provides: ‘“ Persons having a 
claim under this policy shall give immediate notice thereof to the 
company, and within ten days thereafter render a particular account 
and proof thereof, signed and sworn to by them, setting forth,” ete. 
“And until such proofs as above required are produced, and exami- 
nations and appeals permitted, the loss shall not be payable.” The 
fire occurred Thursday, 10th August, 1882, and the property was 
totally destroyed. The plaintiff resided in Phillipsburg, some twelve 
miles distant; hearing of the loss on Monday following, 14th Au ust, 
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1882, he employed R. E. Munson, Esq., to forward formal notice to 
the company by mail. To this notice the company replied as 
follows :— 
LEBANON, Pa., Aug. 24, 1882. 

R. E. Munson, Esq. : 

Dear S1r:—Yours of the 14th inst. was sent to me and upon examination 
I find that the premium on No. 20,934 spe. 1,952 has not been paid at our 
office, and therefore, no liability could exist. The policy was dated June 
5th, ’82—being over seventy days ago. We could not under any circum- 
stances ever take the case under consideration. 

Respectfully yours, 
D. M. KaRMAny. 

The notice of the loss was certainly given within a reasonable time 
under the circumstances, and this is all that can be required; and as 
the company, in their reply, expressly repudiate all responsibility for 
the loss on other grounds and decline, under any circumstances, even 
to take the case into consideration, it was certainly unnecessary to 
furfiish any proofs. ‘ Waiver of the proof of loss required in a pol- 
icy may be inferred from any act of the insurer, evincing a recognition 
of liability, or a denial of obligation, exclusively for other reasons:” 
Pennsylvania Co. vs. Dougherty, 6 Out., 568; Inland Co. vs. Stauffer, 
9 Casey, 397; Lycoming Co. vs. Schollenberger, 8 Wright, 259; 
Home Co. vs. Davis, 2 Out., 280; Franklin Co. vs. Flynn et al. id., 
627. Proofs of loss are but conditions precedent to the bringing of 
an action, and not of the insurance, and if waived, the action may be 
brought without any effort at compliance with this requirement. 

The judgment is affirmed. 





Indiana Ins. Co. vs. Capehart. 


SUPREME COURT OF INDIANA. 


Appeal from Pike Circuit Court. 


INDIANA INS. CO. 
US. 


CAROLINE CAPEHART.* 


A reply setting forth the existence of an agency in the county in which suit is 
brought and service on such agent is enough to give the court in that 
county prima facie jurisdiction. 


Where plaintiff avers performance of conditions regarding proofs in one para- 
graph and a waiver of the conditions in another, issue is completed by a 
general denial without the necessity of a special affirmative answer. 


Where an adjuster estimates the amount of loss, prepares a written statement 
in the nature of an examination for claimant to sign, and assures her that 
there is nothing more to do, this is a waiver of proof of loss, where the pol- 
icy provides that insured shall at request submit to an examination. 


An adjuster authorized to make such an examination has power to waive 
further proofs thereafter, even when the policy provides that agents have 
no power to waive its conditions without written indorsement thereon. 


MircuHetu, J. 

To a complaint founded on a policy of insurance the appellant 
pleaded in abatement of the action, that it was a domestic corpora- 
tion, having its principal office in the city of Indianapolis; and that, 
at the time the suit was commenced, it had no office or agent for 
the transaction of business in the county of Pike, where the suit 
was commenced. To this plea the plaintiff below replied that at 
the time the policy in suit was issued, one John M. Doyle was the 
duly authorized agent of the appellant in and for the county of Pike, 
and as such signed and delivered the policy which was the founda- 
"* Decision rendered, September 22,1886... SSSSCSCSCS~S 
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tion of the action; that after the loss occurred, Doyle, who was still 
the appellant’s agent, attempted to negotiate a settlement of its lia- 
bility under that policy; that after the complaint was filed a sum- 
mons was duly issued and served on Doyle, “ who was the agent of 
the defendant as aforesaid,” and that there was at the time no other 
officer or agent of the defendant in Pike County. The replication 
contained an averment that service was also had upon the president 
of the company in Marion County. The court overruled a demurrer 
to this reply, and this ruling 1s urged as a ground for reversal. 

Section 309 of the Civil Code provides, in substance, that when a 
corporation has an office or agency in any county for the transaction 
of business, any action growing out of the business of such office may 
be brought in the county where the office or agency is located, and 
service upon any agent or clerk employed in such office shall be suf- 
ficient service upon the principal. Fairly construed, the reply 
amounts to nothing more than an argumentative denial of the plea 
in abatement. It shows that at the time the policy was executed, as 
well as after the loss occurred, and when the summons was issued 
and served, Doyle was the agent of the appellant in Pike County, 
This was all that was required to give the circuit court in Pike 
County jurisdiction of the defendant by its process. We agree with 
appellant’s counsel that an agency must have existed at the time 
suit was commenced. The reply sufficiently shows that it did exist. 
Upon a trial of the issue joined on the plea in abatement, the court 
found for the plaintiff, and gave judgment that the defendant should 
answer over. 

In the policy under which the loss occurred there was a stipula- 
tion to the effect that, as soon after a loss as possible, the assured 
should render a particular statement under oath, giving such in- 
formation as the assured may have been able to obtain concerning 
the origin and circumstances of the fire; stating also the title and in- 
terest of the assured and others in the property, together with its 
value. It also provided that the claim should not be due or payable 
until sixty days after the full completion of all the foregoing require- 
ments contained in the policy. In the first paragraph of the com- 
plaint it was averred, generally, that the plaintiff had performed all 
the conditions of facts which amounted to a waiver of the conditions 
requiring formal proofs of loss, ete. On motion, this paragraph of 
the answer was stricken out. 

This ruling is presented as a subject for consideration. Furnish- 
ing the proofs stipulated for in the policy was a condition precedent 
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to the plaintiffs right of recovery. The claim for loss was not due 
until sixty days after such proof was furnished. It was therefore 
essential to the sufficiency of the complaint that the plaintiff should 
affirmatively show a performance of the conditions upon which the 
claim matured, or that a performance had been waived: Board etc. 
vs. Hammond, 83 Ind., 453; Home Ins. Co. vs. Duke, 43 Ind., 418. 
The plaintiff having averred performance in one paragraph, and a 
waiver of the conditions in the other, the issue in that regard was 
completed by the general denial, without the necessity of a special 
affirmative answer. There was, therefore, no error in sustaining the 
motion to strike out the answer which set up failure to perform the 
conditions by making proof, etc. 

Lastly, it is claimed that the evidence does not sustain the verdict 
of the jury, and that hence the court erred in overruling appellant’s 
motion for a new trial. The point chiefly contested was whether or 
not there had been a waiver of the conditions of the policy requir- 
ing proofs of loss. Appellant insists—First, that the evidence fails 
to show a state of facts which in themselves constitute a waiver; 
Second, that the special agent who waived the proofs of loss had no 
authority to that end, even conceding that the facts proved consti- 
tute a waiver. Concerning the first proposition the plaintiff testified 
that immediately after the fire she gave notice of the loss to the local 
agent from whom she had received her policy; that shortly there- 
after a Mr. Fulton, who represented himself to be the adjuster of the 
insurance company, came to the town in which the plaintiff resided, 
examined duplicate bills of her stock, which she had procured, and 
made an estimate of her sales, and the amount of stock on hand at the 
time of the fire. He then prepared a written statement, which she 
signed and verified, and which Mr. Fulton retained. Thereupon he 
told her that she had nothing more to do; that the company would 
settle the loss satisfactorily; and that she would receive a check for 
the money in a short time. The testimony of Mrs. Capehart, although 
contradicted to some extent by Mr. Fulton, is corroborated by Mrs 
Weldon. The jury evidently accepted her statement as true. 
Assuming the facts to be as detailed by the plaintiff, the finding 
that there was a waiver of the stipulation requiring preliminary 
proofs of loss other than the written statement taken by Mr. Fulton 
is abundantly sustained. The policy contained a stipulation that the 
assured should submit to an examination under oath, at the request 
of the company. This was inserted, doubtless, with the view that 
the company would thereby be enabled to attain more full and com- 
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plete proofs concerning the origin and circumstances of any fire 
which might occur, and the nature and extent of the loss, than would 
be afforded by the formal proofs which the assured might furnish. 
Having taken and retained in its possession the examination so pro- 
vided for, the preduction of other preliminary proofs was rendered 
practically useless, and, having notified the plaintiff that nothing 
further would be required of her, it must be deemed that the facts 
constituted a waiver: Insurance Company vs. Fay, 22 Mich., 467; 
Priest vs. Insurance Company, 3 Allen, 602; Gans vs. Insurance 
Company, 43 Wis., 108; Badger vs. Insurance Company, 49 Wis., 
396; Same Case, 5 N. W. Rep., 848. 

The proof does not show what the precise powers of Mr. Fulton 
were, but it is not denied that he was acting for the company when 
he took the examination or sworn statement of Mrs. Capehart. He 
had been employed by the appellant to adjust losses, and having the 
authority as it is conceded he had, to act upon the subject of taking 
proof concerning the loss, it must be held that he had power, after 
making the examination provided for in the policy, to dispense with 
the other proofs stipulated for therein: Aitna Insurance Co. vs. 
Shryer, 85 Ind., 362, and cases cited. 

Counsel for appellant, however, contend that the agent had no 
power to waive the production of other proofs, because the policy 
contained on its face the following printed stipulation: “No agent 
has power to waive any condition of this contract unless by written 
indorsement thereon.” We are not required in this case to enter 
into an examination of the power of agents to waive conditions con- 
tained in insurance contracts, by acts in pais, when such contracts 
contain stipulations concerning the power of its agents of the char- 
acter above referred to. It is sufficient to say that limitations of 
the character above set out are usually held to refer to the power of 
agents to waive such conditions in the policy as are of the essence 
of, and enter into and form a part of, the contract of insurance; 
such are essential to make the contract obligatory and binding be- 
tween the parties in the first instance, and those upon its continuing 
force and obligation are dependent, unless a loss occurs. Concern- 
ing conditions of that description, and the power of an agent to 
waive them except in the manner provided, much discussion and 
some conirariety of opinion may be found: Blake vs. Exchange 
Mut. Ins. Uo., 12 Gray, 265; Viele vs. Germania Insurance Co., 26 
Iowa, 9; Palmer vs. Ins., 44 Wis., 201; Insurance Company vs. Staats, 
102 Pa. St., 529; Insurance Co. vs. Weiss, 106 Pa. St., 20. 
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Stipulations which do not properly amount to conditions upon 
which the inception or obligation of the contract depends and which 
merely require that something should be done by the assured in the 
way of furnishing proofs or information to the insurer regarding the 
circumstances and origin of the fire, the nature and extent of the: 
loss may be and are waived when other proofs or information in 
respect to the same matter is accepted or received without objec- 
tion by an agent of the company who is duly authorized to act with * 
reference to that subject: Franklin Fire Ins. Co. vs. Chicago Ice Co., 
36, Md., 102; Same case, 11 Amer. Report, 468; May Ins., par. 511. 

The purpose of ‘requiring proofs of loss by the assured having 
been subserved in a manner provided for in the policy, the agent of 
the company charged with the duty of inquiring concerning that 
very matter having made inquiry, and having induced the insured 
to believe that no other proof would be required, the company must 
now be held estopped to say that such agent was not authorized to 
dispense with the formal proofs stipulated for in the policy by ac- 
cepting for the company other proofs in its stead. 

There was no error. Judgment is affirmed with costs. 

Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF ILLINOIS. 


PHCENIX INSURANCE CO. 
vs. 
JOHN B. LA POINTE.* 


Where the question in dispute was the agent’s knowledge of an incumbrance, & 
report sent to the company representing the property as unencumbered, 
but made not by the agent with whom insured negotiated, but by his 
partner from information derived from him or from some other source, is 
not admissible as evidence. 

Evidence as to other property destroyed not covered by insurance was ad- 
missible to rebut the theory that insured did not endeavor to save property 
and was in any other case immaterial. 

It is nut error to refuse instruction that the interest of a particular witness 
should be considered as affecting his credibility. 

Refusal to give an instruction will only justify reversal when it appears that 
the result of the trial might have been materially affected. 


Rosert Ray and Joun 8. Mixer, attorneys fur Appellant. 
Messrs. Apporr, Ottver & Suowaxter, attorneys for Appellee. 


SuHopr, J. 

At the time of issuing the policy of insurance sued upon there 
was a chattel mortgage upon the property insured to secure $1,000, 
previously given by appellee to Lewis Hartman, agent, and which 
remained a lien thereon at the time of the loss. No mention is made 
of this mortgage in the policy and it was insisted that the policy 
was therefore void. To this it was replied that before the accept- 
ance of the premium by appellant company or issuing the policy, 
the company had notice of the incumbrance. There was sharp 
conflict in the evidence as to such noticce, the witness for appellee 


* Opinion filed, October 5, 1886. 
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testifying that at the time of the application for insurance by appel- 
lee, and the agreement to insure, appellee told the agent of appellant 
of the mortgage fully, and the agent replied it would make no 
difference in the company taking the risk. The agents of the com- 
pany deny this, and testify that the first knowledge they had of any 
incumbrance on the property was after the fire. There is no con- 
tention that the company is not liable if the agent had such notice, 
and it will therefore be unnecessary to discuss that branch of the 
case. 

It appears that appellant company requires its agents to make 
reports to its home office of all matters material to the risk upon 
which the company acts in determining upon its acceptance or 
rejection of the insurance. At the trial below, as part of the 
res gestee as it is contended, appellant company offered in evidence 
a written report by the agents of this risk made to the company, in 
which it is represented that the property proposed to be insured 
was unincumbered, which on objection was excluded by the court. 
This ruling is assigned for error. It is proved and not denied that 
the agreement to insure was made “about the last of May,” and the 
report mentioned was mailed to the company on the 18th day of 
June, but it does not appear when it was, in fact, made out by the 
agent. It is not, however, pretended that it was made at the time 
of the agreement to insure, or in appellee’s presence, or that he had 
any knowledge of it whatever. It is shown by the testimony of the 
agent, Smith, that he made the report, and that he at no time had 
any conversation with appellee in reference to the insurance until 
the night of the fire. It is claimed by both Smith and Wilder, 
appellant’s agents, that Wilder alone arranged with appellee for the 
insurance. Thus it will be seen, not only that this report was not 
made as part of the transaction with appellee relating to the insur- 
ance, but must have been made by Smith from information derived 
from Wilder or some other source. It was no part of the res gestze 
and was properly excluded. The plaintiff was permitted, against 
the objection of defendant, to testify what property other than that 
covered by the policy was in his building and destroyed. This is 
also assigned for error. There is no pretense that any such property 
was included by the jury in their assessment of damages. The evi- 
dence shows without contradiction that property covered by the 
policy in excess of $1,000 was consumed. If the evidence objected 
to tended to rebut the theory of defense, that the insured property 
was lost by reason of the failure of appellee to use his best endeavor 
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to save the same, it was clearly admissible; but if it did not so tend, 
it was immaterial, and appellant was not prejudiced thereby. 

The next point urged, that appellee did not give notice and make 
proof of loss as required by the terms and condition of the policy, 
presents a question of fact with which we can have no concern. 
The question was fairly submitted to the jury by the trial court. 

It is next urged the court erred in refusing appellant’s fourth in- 
struction, which is as follows:— 

An instruction covering the question of the burden of proof was 
given. 

It is always competent to show the interest of the witness “as 
affecting his credibility,” and such interest in the result of the liti- 
gation is a proper element for the consideration of the jury. 

The practice of singling out witnesses in an instruction of this 
character, when the credibility of others testifying in the case may 
also be affected by their interests, has frequently been criticised by 
the courts. 

In Ammerman vs. Teeter (49 IIL, 402), cited by counsel for appel- 
lant, in speaking of an instruction naming the witness, the court 
says: “We must presume that the judge trying the case would not 
give such an instruction unless the manner of the witness justified 
and called for it.” Then the instruction related to the conduct of 
the witness in court as well as to his interest. 

We are not called upon to determine whether the giving of this 
instruction would have been erroneous; it often happens that the 
giving of an instruction would not constitute reversible error where 
the refusal of such instruction would not be improper. 

There is nothing apparent here calling for or justifying the court 
in departing from the correct practice. 

The interest of the witness named in the instruction, it is conceded, 
was proper for the consideration of the jury; but if their testimony 
is believed, it might well be that the agents of the company would 
be responsible to the company, and at least they would be greatly 
interested in maintaining the correctness of their report ‘to 
the company upon the faith of which the company had acted in 
insuring appellee’s property. The instruction under consideration, 
if given, would give undue prominence to facts alleged as operating 
to discredit appellee’s witnesses, while it ignored corresponding 
causes alleged to affect the credibility of witnesses for appellant. 

When there is a conflict in the evidence so that the issue must be 
determined from a consideration of the credibility of the witnesses, 
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the instructions on that branch of the case should be so framed as 
to fairly present the rules of law applicable, and leave it to the jury 
to apply them impartially under the evidence. We are of opinion 
the instruction was properly refused. 

Again, it has been repeatedly held by this court that to justify a 
reversal because of the refusal of the lower court to give an instruc- 
tion, it must appear that if it had been given the result of the trial 
might have been materially affected thereby. We have with this 
principle in view, carefully examined the evidence in this record, 
and are satisfied that substantial justice has been done. That the 
loss was an honest one without the fault of appellee, is not seriously 
disputed; and we cannot see how, upon any just consideration of 
the evidence, a different result could have been reached. The re- 
fusal of the instruction for this reason also furnishes no ground for 
reversal; see Chicago & E. Ill. Ry. Co. vs. Rung, 104 IIL, 641; Chi- 
cago & W. I. Ry. Co. vs. Dooling, 95 Ill, 203; Hubner vs. Feige, 90 
Iil., 208. The judgment of the appellate court is affirmed. 
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SUPREME COURT OF MICHIGAN. 


PANGBORN 
US. 
CONTINENTAL INS. CO.* 


The insured represented in the application that he was owner in fee simple. 

Held, That buildings annexed to freehold are real estate, and the representa- 
tion was in effect that the title to the land was in fee. 

Held, That evidence was admissible to show the deed, though excuted, had 
never been delivered, but was deposited for delivery conditional upon sat- 
isfactory care of his father and mother, to be determined after their death, 

When the insured failed to produce a receipt given for the deed from the 
party holding it, it was competent for the defense to show its contents by 
parol. 


Winsor & Snover, for Plaintiff. 
F. A. Baxer (Cuas. L. Hatt of Counsel), for Defendant. 


CuaMPLin, J. 

The plaintiff declared upon a policy of insurance issued by the 
defendant. The defense was the general issue, and notice that in 
the application upon which the policy was issued the plaintiff rep- 
resented that he was the owner in fee-simple of the property on 
which the buildings insured were situated, and that they were only 
incumbered to the amount of $500, whereas, in truth and in fact, 
said plaintiff did not own the property in fee-simple, and had no 
ownership of said property, and the same was incumbered to the 
amount of $700 and upwards, as was well known by plaintiff. 

Upon the trial no question was made respecting the loss by fire of 
the subjects insured, and no contest was made over their value, 
The issue was confined to a very narrow compass, and related solely 
to that raised by the notice. The plaintiff introduced deeds showing 
a chain of title from the State of Michigan to the plaintiff of the S. 
E. } of the N. E. } of section 20, intownship 16 N., range 13 E., 
upon which the buildings and property insured were situated. 


* Decision rendered, October 7, 1886. 
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To show the representations made, the defendant introduced the 
application upon which the policy was issued. The fifth, sixth, and 
eighth questions and answers were as follows: “(5) Title. Have 
you the fee-simple title? Yes. If not, what kind of a title have 
you? (6) Incumbrance. Is the property incumbered? Yes. If 
so, in what amount? $500. Whendue? 1883.” “(8) Cash value 
of the land and buildings, $4,500. No. of acres? 160. How long 
have you owned the premises? Five years.” 

Buildings permanently annexed to the freehold are regarded as real 
estate, and the representations contained in the application unques- 
tionably constituted a warranty that plaintiff was the owner in fee- 
simple of the land upon which the building insured was situated. 
If he did have the title in fee-simple to such land, there was no false 
representation with respect to such ownership. If the representa- 
tion of quantity was relied upon as a warranty, and its falsity as a 
defense, defendant should have set it up in its notice. Under the 
rules established by this court, the defendant must confine himself 
to the fraud or falsehood alleged in his notice. It was therefore 
immaterial whether plaintiff was or was not the owner of other land 
than the forty acres upon which the building insured stood. 

After the plaintiff had introduced evidence tending to prove the 
execution and delivery of the deed from Barbara Pangborn to him, 
the defendant, to rebut such evidence, and prove the fact set up in 
its notice, offered evidence tending to prove, as its counsel claimed, 
that such deed had never been delivered, or ever had any legal ef- 
fect, by offering to prove that this deed was placed or deposited in 
the hands of Henry Pangborn, to be held and kept by him during 
the life of Barbara Pangborn and Mr. Pangborn, the father and 
mother of plaintiff, and after their death to be delivered to plaintiff, 
provided plaintiff should have fed, clothed, and cared for his mother 
and father to the time of their death in a manner satisfactory to 
Henry Pangborn. Barbara Pangborn and her husband were living 
with plaintiff at the time the insurance was effected, and at the time 
of the loss. It was competent for the defendant to show, if he 
could, that Barbara Pangborn delivered the deed to Henry Pang- 
born to hold until performance by plaintiff of some condition, and 
to be delivered to him. If the defendant could establish this fact, 
and show the condition had not been performed, the defense of 
want of title in fee-simple would be established. It was therefore 
proper for counsel for defendant to inquire of plaintiff, on cross- 





64 Report of Decisions. [Jan. 


examination, what the deed was put into his brother’s hands for, 
It was proper cross-examination. 

The evidence showed that when the adjuster called upon the 
plaintiff to adjust the loss he requested to be shown the deed from 
plaintiff's mother to him, and that plaintiff told the adjuster that it 
was held by his brother, and that he held his brother’s receipt there- 
for, which he showed to the adjuster, and he made a written mem- 
orandum of its contents. Notice had been served upon plaintiff's 
counsel to produce this paper, and, during the cross-examination of 
plaintiff, defendant’s counsel called for the production of the paper. 
Counsel for plaintiff did not produce such paper, and disclaimed all 
knowledge of any such paper. Counsel for defendant then asked 
this question of the plaintiff: “ Now, Mr. Pangborn, did you on that 
occasion show to Mr. Willard a paper signed by Barbara Pangborn, 
your mother, bearing date the fifteenth day of March, 1882, the 
same as this deed, providing that Henry Pangborn was to hold this 
deed, and it was to be delivered to you at the death of Barbara 
Pangborn, your mother, and her husband, provided you supported 
and cared for them during their natural lives according to the sat- 
isfaction of Henry Pangborn?” The question was objected to by 
plaintiff's counsel as not proper cross-examination. The objection 
was sustained by the court, and the question was excluded. This 
ruling was erroneous, within repeated decisions of this court: 
Chandler vs. Allison, 10 Mich., 460; Dann vs. Cudney, 13 Mich., 239; 
Detroit & M. R. Co. vs. Van Steinburg, 17 Mich., 99; Stearns vs. 
Vincent, 50 Mich., 221; s. c., 15 N. W. Rep., 86. 

The defendant attempted to show by parol testimony the contents 
of the paper held by the plaintiff from his brother concerning his 
custody of the deed, and the condition upon which he held it, but 
such testimony was excluded as being incompetent. The original 
was admitted to have been in the possession of the plaintiff, and 
we think the notice was sufficiently certain to call upon the plaintiff 
to produce the paper, and upon his neglect or refusal to do so, it 
was competent to show its contents by parol. The controversy was 
over the delivery of the deed. This involved the intention of the 
grantor, and all testimony bearing upon that question should have 
been admitted. For these errors there must be a new trial. 

We discover no error upon the question of incumbrances. It was 
properly submitted to the jury under the evidence. 

The judgment will be reversed, with costs, and a new trial ordered. 

The other justices concurred. 
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SUPREME COURT OF MICHIGAN. 


ROBINSON anv ANOTHER ) 


US 
FIRE ASS’N OF PHILADELPHIA.* 


The policy provided that it should be void, unless consent were obtained in 
writing, in case ‘‘the insured should have or shall hereafter obtain any 
policy or agreement for insurance, whether valid or not. 


Held, That the policy was avoided by taking out another which was obtained 
and shown to the agent, without objection by the latter, after failing to 
negotiate with him for the additional insurance at a satisfactory rate. 


Watrer S. Powers and Dicsryson, Tourser & Hosmer, for Plaintiffs. 
Norris & Unt, for Defendant. 
SHErwoop, J. 

This is an action on a policy of insurance issued by the defend- 
ant to Rachel A. Kanago, and assigned, after loss, to the plaintiffs. 
The declaration counted on the policy and alleged an assignment of 
the same to the plaintiffs after loss. The plea was the general issue, 
with the following notice given thereunder: “ You will please take 
notice that on the trial of said cause the above-named defendant will 
give in evidence, and insist in its defense, that, at the time of the 
alleged destruction and damage of the property claimed in plaintiffs’ 
declaration to have been destroyed and damaged by fire, as in said 
declaration set forth, none of said claimed to be insured property 
was so destroyed, as alleged in said declaration; that said property 
had, prior to the said fire reaching it, been all removed to a place of 
safety, and was not in any wise damaged or destroyed, of which 


* Decision rendered, October 14, 1886. 
VOL. XVI.—5. 
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fact the assured and said plaintiffs had notice; that said policy of 
insurance declared upon contained the following condition: ‘ Any 
fraud or attempt at fraud, or any misrepresentation in any state- 
ment touching the loss, or any false swearing on the part of the 
assured or his agent, in any examination, or in the proofs of loss, or 
otherwise, shall cause a forfeiture of all claim on this association, 
under this policy; and in such case this association shall have the 
right, at any time, to require the same to be delivered up to be 
canceled; that the said assured, and the said plaintiffs, in making 
claim against this defendant, and in making proofs of loss to this 
defendant, violated the said condition.” The cause was tried in the 
Barry circuit, before Judge Hooker, by jury, and a verdict for the 
defendant was directed by the court. The plaintiffs bring error. 

The policy issued by the defendant contained the following clause, 
among others: “This policy shall become void, unless consent in 
writing is indorsed by the association hereon, in each of the fol- 
lowing instances, namely: (1) If the insured shall have, or shall 
hereafter obtain, any policy or agreement for insurance, whether 
valid or not, on the property above mentioned, or any part thereof.” 
The property insured in this case was upon a stock of boots and 
shoes. About ten month after the insurance was obtained in the 
defendant’s company, Mrs. Kanago took out a policy for $1,000 on 
the same property in Royal Insurance Company of Liverpool, and 
it is claimed by defendant this was done without any consent given 
by the defendant; that this was the situation when the loss occurred, 
and that by reason thereof the policy of defendant was rendered 
void, and no action can be maintained thereon. On the part of the 
plaintiffs it is claimed that what occurred between the defendant’s 
agent and Mrs. Kanago, after the policy was issued, amounted to 
a waiver by the company of the necessity for its written consent to 
obtain the additional security. 

Harry A. Durkee was the agent of the company at Nashville, the 
village where the property was located, and the place where the in- 
surance was taken. This is what occurred after the policy was 
issued to Mrs. Kanago. Her husband, acting as her agent, sought 
to obtain additional insurance upon the stock of goods, and, with 
that object in view, called on Mr. Durkee, who asked Mr. Kanago a 
higher per cent for the additional insurance than others did, and 
Mr. Kanago says in his testimony: “And I told him I thought I 
could do better, as other parties in the same row of buildings were 
getting insurance a great deal cheaper than he was offering. I 
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think 2 or 2} per cent was what he wanted, while others were pay- 
ing 13, I believe. After this conversation in the office of Durkee, 
I went to Webster & Mills, and procured a Royal Insurance Com- 
pany policy, that I now have. Durkee came into my store, and 
asked for Mr. Leidy, and while he was in there I showed him the 
Royal policy. He had it in his hands, opened it and looked at it, 
and laid it down again. Mr. Riggle was present. Question. Upon 
that occasion, what did Mr. Durkee say about additional insurance, 
if anything? Answer. He did not say anything to me in particular, 
any more than he read the policy over—looked it over-—and dropped 
it down upon the desk again, and opened it ou and read the writ- 
ing. Don’t know as he read any of the printing. (). Did he then 
and there raise any objection , 

It is upon this testimony of Mr. Kanago the f the plaintitis claim 
the assent in writing to subsequent insu...: was waived by the 
company. The circuit judge ~. it was +: ‘cent, and did not 
even tend to prove a waiver »: the required wiristen assent, and so 
instructed the jury. We thimk he was correct. and that the judg 
ment should be affirmed. 

Takiny above testimony ig the strongest 1» .mer against the 
company, and it shows no more than knowled;. hat Mrs. Kanago 
desired cheaper insurance than the defendant 1+ willing to give, 
and that she subsequently obtained it. his is ». evidence, alone, 
of consent, or of waiver of written notices of en » she defend- 
ant that such second insurance mighi «© —*: ue the policy 
issued by defendant become void as so. . ss the  vntract tor insur- 
ance was perfected in the Royal Iusurus e Corapany of London. 
Western Mass. Ins. Co. vs. Riker, 10 Wich. 279: Seeurity Ins. Co. 
vs. Fay, 22 Mich., 467; New Yer! te Hus. | s. Watson, 23 
Mich., 489; Burt vs. People’s Fi ' ‘ray, 497; Van Alstyne 
vs. Atna Ins. .4 Ann, 360; vey vs. Glens Falls Ins. Co., 65 
N. Y., 6; Shurt..* vs. Phoenix Ins. Cc., 57 Me., 137; Illinois Mut. 
Fire Ins. Co. vs. Fix, 53 Ill, 151; Mussey vs. Atlas Mut. Ins. Co., 14 
N. Y., 79; Illinois Mas. Ben. Soc. vs. Baldwin, 86 I1., 479; Allemania 
Fire Ins. Co. vs. Hurd, 37 Mich.,11; West Chester Ins. Co. vs. Earle, 
33 Mich., 143; Kitchen vs. Hartford Ins. Co., 23 N. W. Rep., 616; 
Insurance Co. vs. Kittle, 39 Mich., 51; Carpenter vs. Continental Ins. 

28 N. W. Rep., 749. 

We think the plaintiffs’ motion to strike out the testimony given 
by the defendant, showing a breach of one of the conditions con- 
tained in the contract of insurance sued upon, made at the close of 
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the trial, was correctly overruled. The testimony was not objected 
to when offered; and, if it was inadmissible under the general issue, 
as claimed, a motion on the part of the defendant would have been 
entertained and allowed by the circuit court upon the trial amend- 
ing the defendant’s notice under his plea; thus removing all grounds 
of objection. 

We do not think motions of this kind should be allowed to prevail 
when the testimony offered is competent, and n6 objection is made 
thereto at the time it is given. The other justices concurred. 





1887.] Haslinger vs. Long Island Ins. Co. 


SUPREME COURT OF MICHIGAN. 


HASLINGER 
vs. 


LONG ISLAND INS. CO.* 


Where the power of arbitrators is restricted to a finding as to the amount of 
loss, and not extended to the validity of the contract or other questions, 
a finding of the court below which seems from the record that the submis- 
sion to arbitration was a waiver of all other questions in controversy, is 
sufficient ground for a new trial. 
Avpert J. Coapman, for Plaintiff. 


Barsour & Rexrorp, for Defendant and Appellant. 


Campse Lt, C. J. 

This was an action of debt upon an award made by two persons 
chosen to determine the amount of loss under a fire policy. The 
court made a special finding of facts, which does not set out the 
terms of the policy of insurance, or any copy of it; but, after show- 
ing payment of premium and damage by fire, states a reference by 
agreement to appraisers, and their estimate of damages at $205.50. 
There is a finding that the policy was issued, and all the subsequent 
steps taken, by one Early, the terms of whose authority by commis- 
sion are expressly named, and do not expressly include a submission 
to appraisers or arbitrators; but that the insured person did not 
know what his authority was; that, after the fire Early sent for the 
insured (Mr. Sears) to settle the loss, saying there was no need of 
lawyers; that due proof of loss was made out and sent with the 
award to defendant, and that defendant denied liability. Certain 


* Decision rendered, June 24, 1886. 
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conclusions of law were made, and judgment given for the sum 
awarded. The sum appears to have been duly assigned to plaintiff. 

Defendant asked such an amendment to the finding as would show 
the terms of the submission and award, and should also show the 
terms of the policy, and, showing further, the circumstances under 
which Early made the submission. This was refused. Errors are 
assigned upon rulings on testimony, and also upon the refusal of the 
court to make a further finding, as well ‘as upon the insufficiency of 
the finding itself. There is much reason to think that the defendant 
is liable, and we see no reason to doubt the admissibility of the tes- 
timony objected to, which included the proofs of loss, the submis- 
sion and award. We also think there was testimony from which the 
court might properly find that the submission was fully authorized. 
Tndeed, under the policy, which is in evidence, we do not see much 
reason for raising any such question. But we are compelled to 
hold that, by an evident oversight, the finding has been left imper- 
fect. It does not identify either the policy, the submission, or the 
award, which all appear to have been in evidence, and to have been 
annexed to the bill of exceptions. It fails to find such a submis- 
sion as appears to have been actually made, and the failure is not a 
mere formal defect. Under the language of the policy, which au- 
thorizes a submission, it is to be confined to “the amount of loss or 
damage, but shall not decide as to the validity of the contract, or 
any other question, except the amount of such loss or damage.” 
This would leave on plaintiff the burden of proving his insurance 
and other facts necessary to a recovery. The submission actually 
made is in substantial harmony with the policy. This finding seems 
to have gone upon the theory that by the submission, all other 
questions concerning the right of recovery had been made unim- 
portant, and it omits such a description of the submission as was 
necessary to show its real character; and it, therefore, in describing 
it and the award, fails to truly present what was its effect and bear- 
ing. It is evident from the finding itself that some questions were 
raised as to objections which, if not waived, might have led to fur- 
ther consideration. The award itself was not an adjudication of 
debt, standing alone, but the finding practically so made it. 

While the case, as presented by the bill of exceptions, indicates 
that the court below may very probably have based its conclusions 
upon all of the facts necessary to a result, yet it is also evident that, 
had the finding been more full, it would have presented some issues 
of importance which are not now conclusively determined by it. 
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Taken as it stands, the terms and conditions of the policy receive no 
notice at all, while, from the conclusions of law, it appears that 
some of them were in the mind of the court, although not pointed 
out by any reference. 

For the insufficiency of the finding, it must be held that there has 
been a mistrial, and the judgment must be set aside, and the case 
remanded for a new trial, without costs of this court, and with costs 
below to abide the event. The other justicesjconcurred. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas No. 3, of Philadelphia County. 


CONROW 
us. 
AMERICAN LIFE INS. CO.* 


The plaintiff claimed that the policy he received was different from that con- 
tracted for, and sought to recover damages for refusal to deliver the policy 
contracted for. 

Held, That the omission from the evidence of the policy actually received and 
the application and the lack of proof that it was not accepted, were fatal 
to the claim. 


Held, That a written contract cannot be reformed for fraud or mistake with- 
out proof of what was fraudulently omitted or inserted. Mere oral evi- 
dence will not suffice. 


Wit Henry Sirs, Es@., for Plaintiff in Error. 

Henry Hazecuorst and Isaac Hazetuunst, Esgs., for Defendant 
in Error. 

TRUNKEY, J. 

The plaintiff gave in evidence policy No. 40,170, full paid, for the 
sum_of $2,250, payable to Mary T. Conrow, within sixty days after 
the death of the insured. Also, a receipt signed by himself and 
Mary T. Conrow, as follows: “ Ins. $2,000, $96, cash $490, Moorestown, 
N. J., April 29th, 1878. In consideration of $586, to us in hand paid 
by the American Life Insurance Company (the receipt whereof is 
hereby acknowledged), we hereby surrender to said company 
policy No. 40,170, upon the life of Darling Conrow, for cancellation.” 


* Decision rendered, April 20, 1885. 
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On the date of that receipt he signed an application for a policy, 
and within a few days thereafter received a policy for $2,000, 
annual premium $96. He did not offer the application and policy 
in evidence. In 1879 he paid the premium. When it was about 
time to make the next annual payment he went to the office of the 
defendant, told the secretary the policy was not such as he was to 
have, that he was to have one to be paid in fifteen years, wanted one 
so payable, which the secretary refused to give; then asked the sec- 
retary what he would give for the policy, and was answered, not one 
cent, whereupon he said he would pay no more premiums, and left. 
The plaintiff testified to an agreement between himself and Harper, 
that the defendant was to pay $490, give him a new policy for 
$2,000, payable in fifteen years, and in the event of his death any 
time before, pay the same to his wife or children, to pay annual 
dividends which would amount to more than the interest, and 
receipt the first premium of $96, in consideration whereof he sur- 
rendered said policy No. 40,170. Such was the plaintiff’s proof, and 
amere statement thereof vindicates the judgment of the learned 
judge of the common pleas. 

It is not claimed that the plaintiff rescinded the contract upon dis- 
covery of a fraud perpetrated on him in the making of it. If there 
were such fraud, and a rescission of the contract, he would be entitled 
to recover the value of the policy he surrendered. There is no pre- 
tense of evidence of a-rescission; no money was returned or ten- 
dered, nor demand made for the surrendered policy. 

The plaintiff claims “there was very little evidence about the pol- 
icy they gave him, that he testified it was not what they sold and 
promised to send him, and upon discovering the trick he carried it 
to the defendants’ office and called for the secretary, who refused to 
give him the kind of policy he demanded.” He seeks to recover 
damages for non-delivery of a policy for $2,000 endowment insur- 
ance. Although he made a written application, which was present 
and identified by him at the trial, and still retained possession of the 
policy for $2,000, he rested without giving either in evidence. The 
application and policy and receipt of April 29th, 1878, constituted 
written evidence of an entire transaction, or complete contract. 
How could the jury have determined that the policy was not within 
the terms of the contract? In absence of evidence of its contents, 
how could they infer that the policy which the plaintiff had accepted 
and held two years, without objection, differed from the contract as 
shown by his oral testimony? A written contract cannot be 
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reformed for fraud or mistake without evidence of what was fraudu- 
lently or mistakenly inserted or omitted. Where the plaintiff shows 
that his contract was in writing, and avers that a policy was delivered 
and apparently accepted as a part of the contract, he cannot recover 
upon mere oral testimony that he contracted for a different kind of 
policy. He must prove the contents of the policy he received, and 
wherein it differs from that he contracted for, and that he had not 
actually accepted the one that was delivered and in his possession. 
Judgment affirmed. 


Phenix Ins. Vo. vs. Frrissell. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
— 
PHGENIX INSURANCE COMPANY 
vs. 
CHARLES F. FRISSELL.* 


An agent of an insurance company who for six days fails to notify the assured. 
that his company refuses to take a risk, does not use due diligence, and is 
liable to said company for a loss occasioned thereby. 


This was a action against the defendant, an insurance agent of 
the plaintiff, to recover damages which the plaintiff was obliged to 
pay on a policy of insurance issued by the defendant’s agent, by 
reason of the agent’s negligence to notify the assured that the 
plaintiff declined to take the risk. The necessary facts appear in 
the opinion. A verdict was returned for the plaintiff, and the de- 
fendant excepted. 


Gipron We tts, for Plaintiff. 

Cuartes Burris, for the Defendant. 

Morton, C. J. 

The plaintiff is a corporation established in the State of Con- 
necticut. 

The defendant was its agent at Burlington, in the State of Ver- 
mont. He issued a policy of insurance to the Shepard & Morse 
Lumber Company, upon its “ dry-house,” in Burlington, and on the 
tenth day of February, 1885, notified the plaintiff of it. The plaintiff 
on the same day notified the defendant, by a letter, that it declined 


* Opinion filed, October 22, 1886. 
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to take the risk, and directed him to cancel the policy. This letter 
was received by the defendant on the eleventh day of February. 

The policy contained the provision that “It may also be termi- 
nated at any time, at the option of this company, on giving written 
or verbal notice to that effect, and refunding a ratable proportion 
of the premium for the unexpired term of the policy.” 

Upon receiving the letter of the plaintiffs, it was the duty of the 
defendant to use reasonable diligence in notifying the insured and 
canceling the policy. Whether he used this diligence was a mixed 
question of law and fact. There was evidence tending to show that 
the defendant could have notitied the officers of the insured corpor- 
ation within half an hour after receiving the letter from the plaintiff ; 
that he being also the agent of the Aitna Insurance Company, on 
said eleventh day of February wrote a policy in that company which 
he intended to take the place of the policy of the plaintiff, but did 
not notify the insured of the Autna policy or of the cancellation of 
the plaintiff's policy, and took no steps to effect such cancellation, 
until after the “ dry-house ” was burned, which occurred on the six- 
teenth day of said February. It was competent for the justice of 
the superior court, who tried the case without a jury, to find from 
this evidence that the defendant did not exercise that diligence which 
his duty to the plaintiff required, and we cannot say as a matter of 
law, that he erred in refusing to rule, as the defendant requested, 
that the plaintiff could not recover. 

The defendant also asked the court to rule that “ Inasmuch as by 
the terms of the policy the plaintiff had sixty days after proof of 
loss in which to pay the amount due thereunder, the action was 
prematurely brought.” 

The proof of loss was made February 22, 1885. It was admitted 
that the loss was fairly adjusted and that the plaintiff was liable 
under its policy for the full amount paid by it. At the time the 
action was brought, the plaintiff had sustained damage by the de- 
fendant’s negligence, because it had been by his negligence liable to 
pay the amount of its loss. A cause of action had thus accrued. 
We are of the opinion, that the court rightly refused the ruling 
requested by the defendant. It is no defense that the company paid 
the loss within sixty days of the proof. The loss being adjusted, it 
had the right to pay it within the sixty days if it chose to do so; the 
provision of the policy that a loss should not be payable until sixty 
days after the proof being a provision in favor of the company, 
which it could waive. The defendant was in no way injured by such 
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a waiver. The offer of the defendant to testify that “orders gen- 
erally from the companies are to cancel the policy as soon as con- 
venient, and that it is generally understood that an agent has from 
five to ten days in which to cancel a policy,” was rightly excluded 
by the court. 

It does not amount to an offer to show a general usage which 
could affect the plaintiff, even if proof of such a usage would be 
admissible. Exceptions overruled. 
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SUPREME COURT OF PENNSYLVANIA. 


ELKINS 
vs. 
SUSQUEHANNA MUTUAL FIRE INS. CO.* 


In this case the agent of an insurance company delivered the policy, charged 
himself with the premium in the day book, and charged the premium also 
* to the agent of the insured, with whom he had a running account. 


Held, That in view of the evidence as to the course of business between the 
company and its agent, this evidence should have been submitted to the 
jury upon the question whether the company did not waive the provision 
in the policy that it should not be liable until the premium be actually 
paid. 


Cuas. B. McMicuart and Atex. P. Cotesperry, Exsgs., for Plaintiff 


in Error. 


James C. Setxers, Esq., for Defendants in Error. 
Cuark, J. 


The policy of fire insurance upon which this suit is brought con- 
tained the following express stipulation: ‘This company shall not 
be liable by virtue of this policy, or any renewal thereof, until the 
premium therefor be actually paid,” etc. 

It was competent, however, for the company to waive this pro- 
vision; they were not bound to adhere to this clause of their con- 
tract, inserted solely for their protection, if they chose to dispense 
with it. Whether or not the company did dispense with it, was, 
perhaps, the question in the cause. Whether there was evidence 
from which that fact might fairly be inferred, is the question for 
consideration here. 

That Robert Crane, at the time the policy was applied for, was the 
defendant’s agent, for some purpose, is plain. What power he pos- 


Decision rendered, Oct. 6, 1886.—From Legal Intelligencer. 
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sessed to bind his principal with reference to the payment of the 
premium, must be ascertained from an examination of the testimony. 
The court below having entered a compulsory nonsuit, the plaintiff's 
evidence must be taken as true, not only the facts directly estab- 
lished, but every reasonable inference therefrom. 

Crane, having been called as a witness, testified on this branch of 
the case as follows: “I was, in December, 1880, the agent of the 
Susquehanna Mutual Insurance Company for certain purposes, to 
receive applications, forward them to the company, and, if approved, 
they to write the policies, and send me the policies. I to make 
record of the policies, and to deliver to the assured or his agent. I 
collected the premiums and remitted the same to the company, less 
my commissions. I received this policy from the company direct by 
mail, and delivered it to Thomas J. Lancaster. I hada running 
account with Mr. Lancaster. In March, the day before the fire at 
the Elkins property, he paid me $100 on account. 

Upon cross-examination he said: “I commenced business with 
the Susquehanna Insurance Company April 20th, 1880. My appoint- 
ment was in writing. I did not have a certificate under seal. I 
got permission from them to send them business, and it resulted 
in an agency for certain purposes. I sent them business as agent, 
and signed my name as such in communications to them. There 
were a good muny other details. I did not always sign my name 
as Robert Crane, Manager. Ninety-nine times out of one hundred I 

signed as agent.” 

_ Being recalled and examined by trial judge, Crane testified: “I 
charged myself in the day-book with the premiums. I was responsi- 
ble for the premiums. They looked to me for the payment of the 
premium or the return of the policy. I often advanced the money 
to the company, I was obligated to pay the company the pre- 
mium after I had received and delivered the policy, as agent of 
the company.” 

From this it appears that Crane had power, on receipt of a policy, 
to deliver it to the assured, or to his agent, and to collect the pre- 
miums. The company looked to Crane, either for a return of the 
policy, or for the premium. Upon delivery of the policy he was 
obligated to pay the premium as for his own debt. He therefore 
kept an account with the company and charged himself with the pre- 
miums as the policies were delivered, and took credit with any 
remittances he might make. Now, if it be true, that an arrange- 
ment to this effect existed between the company and Crane, and that 
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may be fairly inferred from the evidence, the arrangement would 
seem to indicate that the company was content to accept the 
responsibility of their own agent, for such sums as he might receive 
or otherwise provide for on delivery of the policies, and to substitute 
the personal liability of the agent in the place of the security, which 
the suspension clause in their contract afforded. This implication is 
greatly strengthened by the course of business which the agent 
pursued in the conduct of the company’s business. He delivered 
such policies as he chose and charged the premiums in an account 
which he kept. He had a running account with Lancaster, and the 
premiums for this insurance were charged up to Lancaster when 
the policy in suit was delivered to him. The effect of such a course 
of business, as respects Crane, certainly was to substitute the liability 
of Lancaster for that of the assured. And Lancaster says he usually 
rendered bills to Mr. Elkins once in three months. 

In view of the course of business pursued by this company with 
Crane, and by this agent in the consummation of their contracts, we 
think the implication might fairly arise, that any absolute require- 
ment of the policy, as to the actual prepayment of the premiums, 
had been dispensed with, and that theeobligation of the agent to 
pay the premium was in effect the payment of it by the insured. If 
Crane had advanced the money to the company, and delivered the 
policy, no one can doubt that it would have taken immediate effect, 
and in what respect can there be any difference, in principle, if 
Crane, with the company’s consent, assumed the payment, thus sub- 
stituting his personal liability in the place of the money? Lancas- 
ter became debtor to Crane, and Crane to the company, and this, 
in view of the course of business pursued by the company, would, 
as between the insurer and the insured, we think, be equivalent to 
actual payment. 

We think there was enough in this case to require its submission 
to a jury. 

The judgment is therefore reversed and a venire facias de novo 
awarded. 





